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L INTRODUCTION AND IDENTITY OF PETITIONER

Petitioner Stacey Defoor seeks review of the decision designated in
Part II of this Petition.

This Court has a unique responsibility for overseeing attorney
conduct and regulation in Washington. Because attorneys enjoy a
privileged position of trust, the Court adopted RPC 1.8(a), which imposes
strict disclosure requirements on attorney-client transactions.
Nevertheless, the Court of Appeals instead embraced an erroneous caveat
emptor standard—ruling in a qulished decision that as long as there is no
existing attorney-client relationship at the time of the transaction, a lawyer
is free to demand compensation for legal services under any non-monetary
business terms without disclosing his own adverse interests, and may also
require the client to guarantee payment of past and future fees by granting
a security interest in any of her property, regardless of its connection to
the litigation. This Court should accept review under RAP 13.4(b)(1), (2),
and (4) for three reasons:

First, the Court of Appeals misapplied this Court’s precedents and
rules regarding attorney-client business transactions. An agreement
renegotiating a client’s prior fee obligations to the substantial benefit of
the attorney is a “business transaction.” Valley/50th Ave., L.L.C. v.

Stewart, 159 Wn.2d 736, 744-45, 153 P.3d 186 (2007). And contrary to



the conclusion of the lower courts, RPC 1.8 applies to non-monetary
business transactions included as part of a new client engagement. See,
e.g., RPC 1.8 cmt. 1; Holmes v. C.E. Loveless, 122 Wn. App. 470, 475, 94
P.3d 338 (2004).

Second, RPC 1.8 also applies to security interests acquired by
attorneys as part of their engagement agreement. See, e.g., RPC 1.8(a), (i),
& cmts. 1, 16. As concurring Judge Ann Schindler observed in urging this
Court to accept review, the Court of Appeals’ decision directly conflicts
with authority from other jurisdictions and with opinions by the WSBA
and ABA regarding this rule. Op. § 75.

Third, the Court of Appeals applied the wrong standard for
summary judgment under CR 56 to the parties’ additional claims.

IL. COURT OF APPEALS DECISION

Defoor seeks review of the opinion filed on August 19, 2013, by
Division I of the Court of Appeals (“Op.”), affirming the Superior Court’s
summary judgment of dismissal. See Appendix at A-1 to A-22.

III. ISSUES PRESENTED FOR REVIEW

1. Does RPC 1.8(a)’s disclosure requirement apply to an
engagement agreement where the attorney requires the client to enter into
a concurrent business transaction with the attorney in exchange for

providing legal services?



2. Does RPC 1.8(a) apply to an engagement agreement where
the attorney purports to acquire a security interest in all of the client’s
property, regardless of its connection to the litigation?

3. Did the Court of Appeals improperly weigh the evidence
where disputed factual issues precluded summary judgment on the
reasonableness of RLG’s fee claim and on Defoor’s counterclaims?

IV. STATEMENT OF THE CASE

A, Factual Background

1. RLG’s Engagement and Re-Engagement.

Petitioner-Defendant Stacey Defoor was the plaintiff in the
underlying Defoor Litigation, which involved the dissolution of her 19-
year committed intimate relationship with Terry Defoor. After t'he couple
separated, Terry' ran off with the couple’s lucrative real estate business
and over $8 million in cash, leaving Defoor holding only encumbered
residences, few other assets, and all of the couple’s debt. CP 1638.

Respondent-Plaintiff Rafel Law Group PLLC (“RLG”) represented
Defoor during two periods in the Defoor Litigation. In Matter 1, RLG
took over from Defoor’s original counsel and agreed to represent Defoor
on a contingent fee basis through trial and appeal. CP 1668. Instead,

RLG withdrew on the eve of trial. CP 1671-74.

' Defoor’s dispute with Terry was before the Court of Appeals in Defoor v. Defoor, 157
Wn. App. 1033, 2010 WL 3220165 (Wn. App. Div. 1 Aug. 16, 2010).



Attorneys who withdraw with good cause from a contingent fee
representation may assert a quantum meruit claim reflecting the relative
contribution from their services in the event the client eventually obtains a
recovery—but the withdrawing attorney foregoes any contract claim or
risk premium.2 Ne.vertheless, RLG filed notices of attorney’s lien under
RCW 60.40.010 asserting a huge purported claim against Defoor. CP
1681, 1688 (App. at A-30). RLG contended she was contractually
obligated to pay $775,000 for a few months’ work in Matter 1, without
disclosing how it calculated the amount of its fee. CP 1795.

Before RLG sued Defoor, no one had actually reviewed the raw
time entries that are the basis of the Matter 1 judgment and lien notices.
CP 999-1000. Discovery in this case eventually revealed that the claimed
amount was based on secret premium contingent-fee rates rather than
RLG’s normal billing rates, CP 1646, and included admittedly
unreasonable charges, Op. § 65, and disputed expert fees, CP 1704. The
claim also included much higher costs than RLG had promised Defoor.
CP 1640. The total claim tripled the other side’s legal expenses for the
same period. CP 1792, 1940. Even after RLG’s long-delayed exercise of
billing judgment (reducing its original WIP by 1.6% for purposes of

summary judgment), excessive time remains. For example, the final

2 See Ross v. Scannell, 97 Wn.2d 598, 608, 647 P.2d 1004 (1982); Ausler v. Ramsey, 73
Whn. App. 231, 238, 868 P.2d 877 (1994).



Jjudgment amount for Matter 1 includes over $1,000 for 2.4 hours spent on
February 12, 2008—when RLG supposedly no longer represented
Defoor—to “draft re-engagement agreement and promissory note.” CP
1775.% See also CP 2908 (additional examples of excessive time entries).
RLG’s lavish lien filing prevented Defoor from obtaining new
counsel for trial. CP 1630-31. She had no alternative to signing the
Settlement & Re-Engagement Agreement demanded by RLG as a condition
of representing her in Matter 2. CP 1647. The Agreement required Defoor
to pay the full $775,000 that RLG contended she had an “obligation” to pay
for Matter 1, regardless of whether she obtained any recovery. App. at A-
24 (CP 1846). Unlike RLG’s prior unliquidated quantum meruit claim,
Defoor’s now-contractual obligation included $505,000 for unidentified
legal services and $270,000 in alleged costs for Matter 1, as well as interest
at 12% from January 10, 2008—even for services that had not yet been
performed, CP 1775, and for costs that still are unpaid and disputed. A-25.
The Agreement also granted RLG a right to fees and a broad lien covering
both the full claim amount for Matter 1 and additional fees incurred going

forward in Matter 2, with RLG demanding a security interest in “any assets

* The Court of Appeals characterizes this contention as new. Op. {9 36-37. In fact,
Defoor repeatedly objected to RLG’s charging her for legal services while denying it
represented Defoor. App. Br. 30; RP 103 (“On its face that’s evidence that she was a
current client”); see also McKinney v. City of Tukwila, 103 Wn. App. 391, 400-01, 13
P.3d 631 (2000) (argument preserved when brought to trial court’s attention at summary
judgment hearing).



of Defoor, whether awarded in the Litigation, obtained in settlement, or
otherwise.” A-24,28 (emphasis added). There is no dispute that if RPC
1.8 applies to the Settlement & Re-Engagement Agreement, RLG did not
satisfy its disclosure requirements. See, e.g., Op. § 81 n.6 (citing In re
Disciplinary Proceeding Against McGlothlen, 99 Wn.2d 515, 525, 663
P.2d 1330 (1983)).

2. RLG’s Failure to Track Community Assets After
the Defoors’ Separation.

One day after first being engaged by Defoor, RLG’s “list of things
to do” included hiring a forensic accountant to “track the money since the
date of separation.” CP 1924. RLG represented to the court under oath
that hiring “accountants to analyze ... Mr. Defoor’s disposition of
millions of dollars in community assets following the parties’ separation”
was “absolutely essential to assure that Ms. Defoor’s interests are
properly protected.” CP 1927-31 (emphasis added). Expert testimony
confirms an attorney’s standard of care requires such post-separation
tracing. CP 2064-67.

Nevertheless, RLG and its accounting expert inexplicably failed to
trace Terry’s post-separation disposition of community assets, including
over $8 million in cash. One glaring example of RLG’s failure involves a

$1,050,000 payment of community funds Terry received in Fall 2007,



most of which he immediately placed into a new UBS bank account. The
Court of Appeals erroneously credited RLG’s assertion that it was
“unaware” Terry had “transferred a substantial portion of the Camwest
$1,050,000 assignment fee ($950,000) to a UBS bank account No.
0248335,” concluding as a matter of law RLG did not commit malpractice
because Defoor could claim a share of these funds as “undisclosed”
community-like assets. Op. Y 11, 45; see also CP 3709 (RLG asserted
Terry “did not produce bank statements for this account in response to
requests for production”). To the contrary, while the second UBS account
statements cannot be found in RLG’s own records that it turned over to
Defoor at the conclusion of its representation in 2009, files produced in
this case by the expert RLG hired in the Defoor litigation reveal that Terry
himself disclosed the UBS records in discovery. CP 1653. RLG
forwarded the bank statements to its expert—but failed to include them in
its analysis or retain a copy in its files. Id.; CP 2093-2108, 2110-19.

At trial, Judge Inveen expressly refused to allocate Defoor any
value from millions of dollars in undisputed community assets because
RLG failed to provide the court with an adequate record tracing those
same assets—including the $950,000 UBS account. CP 2303-04. Judge
Inveen instead entered a Judgment confirming Defoor’s ownership of

property already in her possession, awarding limited additional property



and a share in any future income from (now abandoned) real estate
projects, and entered a money judgment in the amount of $2,223,368.60
calculated based on the balance in another UBS account. CP 3588.

During Terry’s largely unsuccessful appeal, he and his companies
each declared bankruptcy. CP 1639. This foreclosed most opportunities
for Defoor to collect from Terry, other than obtaining title to a single
commercial property in SeaTac that is the subject of competing creditor
claims. Id. Since engaging RLG in 2007, Defoor herself has yet to
recover a dime from Terry. CP 1648.

B. Procedural History

RLG filed its Complaint in this action on June 10, 2010, seeking
the same $505,000 in attorneys’ fees and $270,000 costs for Matter 1
referred to in its liens and the Re-Engagement Agreement, an additional
$509,212.63 in fees and costs for Matter 2, and prejudgment interest. CP
1-8, 27-53, CP 55-126. RLG’s attorney informed Defoor that “[s]ince you
are [re]presenting yourself in this new lawsuit, we are required to serve
you under CR5(b),” and “will do so both by mail and by email.” CP 169.
Nevertheless, RLG instead obtained an ex parte Order of Default and a
Default Judgment against Ms. Defoor in the amount of $1,599,995.92. CP
214-15, 216-18.

Defoor engaged counsel who moved to vacate the Order of Default



and Default Judgment. CP 127-39. On November 5, 2010, then-Judge
Steven Gonzélez granted the motion to vacate. CP 245-46.

Defoor challenged RLG’s fee claim and asserted various
counterclaims against RLG. CP 485-88. Defoor filed a motion for partial
summary judgment contending the Settlement & Re-Engagement
Agreement was invalid under RPC 1.8. CP 617-42. RLG moved for a
determination of the validity of the Agreement, for entry of judgment on a
newly-recalculated claim for payment in Matter 1 and Matter 2, and for
dismissal of Defoor’s counterclaims. CP 869-94, 591-616.

On December 6, 2011, Judge Mary Yu entered orders ruling in
favor of RLG on each motion. CP 2843-47, 2848-52, 2953-57, 2858-62.
The trial court concluded that “RPC 1.8 does not apply as a matter of law”
because “Defoor was not a client at the time the subject Agreement was
negotiated and signed.” CP 2851. Judge Yu later granted RLG’s motion
for $490,563.81 in prejudgment interest, CP 3121, and awarded RLG
$279,749.03 in contractual attorney’s fees and costs under the fee-shifting
provisions of the Settlement & Re-Engagement Agreement, CP 3466,
bringing the total judgment amount against Defoor to $2,027,316.13.

The Court of Appeal affirmed each of Judge Yu’s orders,
concluding that RPC 1.8 does not apply to business transactions included

in an engagement agreement because if the non-lawyer “is dissatisfied



with the terms of the proposed engagement agreement, the prospective
client is free to decline representation or seek representation elsewhere.”
Op. 9 25. The Court of Appeals also found that “Defoor did not proffer
sufficient evidence” to avoid summary judgment. Id. § 68. Judge Ann
Schindler filed a separate concurrence, urging this Court to accept review
“to address whether RPC 1.8(a) should apply to a security interest
acquired during the negotiation of the initial fee agreement.” Id. § 75.

V. ARGUMENT

A. This Court Should Grant Review under RAP 13.4(b)(1),
(2), and (4) to Correct the Court of Appeals’
Misinterpretation of the “Business Transaction”
Provision of RAP 1.8.

Lawyers may not “enter into a business transaction with a client
or knowingly acquire an ownership, possessory, security or other
pecuniary interest adverse to a client unless” the terms are “fair and
reasonable” and “fully disclosed” to the client. RPC 1.8(a), (1) (emphasis
added). The Court of Appeals held that this rule does not apply to
transactions with an attorney when they are “agreed upon during the
relationship’s formation.” Op. § 23. The court’s decision conflicts with
rulings of this Court and the Court of Appeals, and presents an issue of

substantial public interest warranting review by this Court.

First, the Court of Appeals erroneously held the Settlement

10



Agreement and Note “constitutes nothing other than an accord, the |
satisfaction of which has not been performed by Defoor.” Op. §28. This
odd theory was never briefed by the parties. See, e.g., Resp. Br. 42
(“Rafel does not claim accord and satisfaction”). It is inconsistent with
black letter law regarding accord and satisfaction, a doctrine which
involves the agreement to accept Jess than the amount due, not more. See,
e.g., US. Bank Nat’l Ass’nv. Whitney, 119 Wn. App. 339, 351, 81 P.3d
135 (2003) (citations omitted). Most significantly, the Court of Appeals’
ruling directly conflicts with Valley/50th Ave, where this Court held that
obtaining a promissory note and deed of trust to secure payment of
previously accrued fees and costs is a “business transaction” for purposes
of RPC 1.8(a). 159 Wn.2d at 744-45.

In a dramatic departure from both the parties’ original contingent
fee arrangement and the quantum meruit claim that replaced it when the
firm withdrew, RLG significantly improved its position by demanding
Defoor obligate herself to pay $505,000 in legal fees and $270,000 in
alleged costs for Matter 1, irrespective of whether she ever actually
recovered anything as a result of the Defoor Litigation. RLG obtained a
contractual fee-shifting provision, A-28, resulting in the award of
hundreds of thousands of dollars it previously had no right to receive. CP

2466, Op. § 73. RLG also required Defoor to pay interest on the full

11



$775,000 from January 10, 2008—even for services that had not been
provided by that date, CP 1775, and for expert fees Rafel had not paid, CP
1796, and in some cases continues to contest. CP 3075. Contrary to the
conclusion of the Court of Appeals, the provision of the Settlement & Re-
Engagement Agreement resolving the parties’ dispute over Matter 1 fees
and costs to the substantial benefit of RLG in exchange for the firm’s
agreement to provide legal services going forward constitutes a “business
transaction” for purposes of RPC 1.8(a). Valley/50th Ave., 159 Wn.2d at
744-45. Indeed, the Agreement on its face comes within the “exception”
to Court of Appeals’ own holding regarding RPC 1.8(a) that the court
recognized applies to any initial client engagement agreement where the
attorney accepts “nonmonetary property as payment for all or part of a
fee.” Op. 99 38, 27 (emphasis in original) (citing RPC 1.8 cmt. 1).}

Second, the Court of Appeals decision conflicts with established
Washington precedent holding that RPC 1.8(a) applies to business
transactions—in contrast with ordinary monetary fee agreements—that are
included as part of the terms of an attorney’s engagement. Holmes, 122
Wn. App. at 475. In Holmes, a law firm entered into an engagement

agreement to represent a joint venture called “Loveless/Tollefson

* RLG demanded Defoor accept its terms regarding Matter 1 as a condition for providing
legal services in Matter 2. A-23. The terms of the Settlement and the Re-Engagement
Agreement are interdependent and cannot be severed from one another. CP 1714.

12



properties’™

developing a real estate project. 122 Wn. App. at 473. As
part of the engagement agreement, the parties agreed the firm would
charge discounted hourly rates for two years and full rates thereafter. In
exchange its agreement to provide legal services on these terms, the law
firm would receive five percent of the cash distributions produced by the
venture. Id. When the client later stopped making payments, the lawyers
sued to enforce the agreement. The Court of Appeals affirmed summary
judgment in favor of the client, holding that the transaction terms were not
fair and reasonable under RPC 1.8(a). The court concluded that the
engagement agreement at issue “falls within the scope of the business
transaction rule” of RPC 1.8. 122 Wn. App. at 473. The Court of
Appeals’ decision in this case directly conflicts with Holmes.

Third, the Court of Appeals erroneously contended that the
“structure and organization of the rules” limits the scope of RPC 1.8
because its heading refers to “Current Clients.” Op. § 24. But as this
Court has recognized, the provisions of RPC 1.8 govern the formation of
the attorney-client engagement, and not merely the subsequent conduct of

an attorney. See, e.g., State v. A.N.J.,, 168 Wn.2d 91, 100, 225 P.3d 956

* Like the present case, Holmes involved an initial attorney-client engagement agreement.
The attorneys had previously provided legal services to C.E. Loveless, 122 Wn. App. at
473, but there is no suggestion they represented either the joint venture itself, co-venturer
Tollefson, or any other joint venture between them. In any event, in evaluating an
attorney's compliance with RPC 1.8, courts must consider the identity of the actual client,
not affiliates. Valley/50th Ave., 159 Wn.2d at 747.

13



(2010) (RPC 1.8 governs terms of public defense engagements); see also
RPC 1.8(i) (governing acquisition of interests in subject matter of
litigation); RPC 1.8(h) (prohibiting engagement agreements prospectively
limiting the lawyer’s liability to a client for malpractice).

RPC 1.8(a) applies when there is an “[o]verlap between fee
agreements and business transactions.” Andrews et al., LAW OF
LAWYERING IN WASHINGTON (WSBA 2012) at 7-44. The Court of
Appeals itself previously recognized that RPC 1.8(a) applies to business
transaction terms that are agreed concurrently with the engagement
agreement:

[A]lthough the ‘business transaction’ of making an

ordinary fee agreement with a client is regulated by Rule

1.5 (fees) rather than by Rule 1.8(a), both rules are

applicable when a lawyer contracts to receive all or part of
her fee in the form [of] an interest in the client’s venture.

Cotton v. Kronenberg, 111 Wn. App. 258, 272, 271 n.33, 44 P.3d 878
(2002) (quoting GEOFFREY C. HAZARD, JR. ET AL., THE LAW OF
LAWYERING § 12.5 (3rd ed. 2001)). This Court should accept review of
the Court of Appeals’ conflicting decision in this case.
B. The Court Should Clarify The Application of RAP 1.8
to Attorneys’ Acquisition of Security Interests in Client
Property.

A security interest is a valuable property right, with great “potential

for economic coercion by attorneys.” Ross, 97 Wn.2d at 606. RPC 1.8(a)

14



therefore requires full disclosure and informed consent before an attorney
acquires a security interest adverse to a client. As ABA Formal Opinion
02-427 regarding this Model Rule of Professional Conduct states,
regardless of whether a security interest in client property is acquired
“before, during, or following the representation,” it is covered by the
requirements of Rule 1.8—either RPC 1.8(i) (which governs an attorney’s
interest in the subject matter of the litigation itself), or RPC 18(a) (which
governs interests in other property).’ A-43.

The Court of Appeals ignored these authorities. Instead, the court
confused Defoor’s contention that the lien provision in Paragraph 5 of the
Agreement, A-25, was a “security agreement” covered by RPC 1.8(a) with
her separate argument (discussed in the previous section of this Petition)
that the provisions of the Settlement & Re-Engagement Agreement
converting RLG’s unliquidated and contingent quantum meruit claim for
Matter 1 into a $775,000 note constituted an attorney-client “business
transaction” under this Court’s controlling authority in Valley/50th Ave.

See Op. § 27. But the plain language of RPC 1.8(a) refers both to business

® See also Caryl, WASH. ETHICS DESKBOOK at § 2.4(6)(b); WSBA Advisory Op. 1044
(1986) (law firm must meet RPC 1.8 requirements in accepting security interest in the
form of a deed of trust and promissory note as part of engagement terms); WASHINGTON
LAw OF LAWYERING at 7-44 (agreement “interjecting a creditor-debtor relationship
between the lawyer and client before the lawyer-client relationship has even commenced”
is “not fair and reasonable to the client”) (citing WSBA Advisory Op. 2178) (attorney
may not acquire a “promissory note for a sum certain from a prospective client prior to
work being performed or fees being earned”).

15



transactions and to security interests.

As Judge Schindler observed in her concurrence urging this Court
to take review, Comment 16 to RPC 1.8 provides that when “a lawyer
acquires by contract a security interest in property other than that
recovered through the lawyer’s efforts in the litigation, such an acquisition
is a business or financial transaction with a client and is governed by the
requirements of” RPC 1.8(a). Op. Y 80. Although no opinion of this
Court directly addresses this issue, authorities from Washington and other
Jjurisdictions recognize that attorneys should comply with RPC 1.8(a)
when they include a security interest in their initial engagement
agreement. Id. Y 76-77 (citing WSBA Advisory Op. 2209 (2012)). This
Court should accept review to provide attorneys and courts with guidance
in this important area of the law and legal practice.

C. The Court of Appeals’ CR 56 Decision Also Conflicts

with Prior Case Law and Presents an Issue of
Substantial Public Interest.

If the Court grants review and reverses the lower courts’ RPC 1.8
ruling, the Settlement & Re-Engagement Agreement would be void, and
the parties’ claims would be remanded for further proceedings consistent
with the Court’s ruling. It therefore may be unnecessary for this Court to
delve into the parties’ additional factual disputes in detail. Never;heless,

to promote consistent resolution of all claims, and because the lower

16



courts’ rulings demonstrate the need for guidance regarding the proper
standards for valid attorney’ liens, malpractice proof, and the
reasonableness of attorney’s fees, Defoor respectfully requests that the
Court also accept review at this time of the unpublished portion of the
Court of Appeals’ decision. The ruling on its face disregards established
standards for summary judgment under CR 56. See, e.g., Op. 9 68
(weighing whether proffered evidence was “sufficient,” rather than
drawing all inferences in favor of Defoor as the non-moving party).

First, courts may not summarily determine that an attorney’s
charges are reasonable when the client provides controverting evidence of
unreasonableness. Here the lodestar total was calculated with unique
premium “contingent” rates that conflict with the firm’s reasonable normal
billing rates. CP 1646. Defoor was entitled to the inference from RLG’s
normal billing rates—and from the rates actually charged by Terry’s
counsel—that it would be unreasonable to charge Defoor the premium
“contingent fee” rates referred to in the Settlement & Re-Engagement
Agreement in a case where RLG’s alleged contractual entitlement to
payment was no longer “contingent on the outcome of the matter”
pursuant to RPC 1.5(c). See CP 1718 (Rafel’s regular rate was $350, not
$450); CP 1940 (Stokes Lawrence’s senior attorneys charged less than

Rafel’s normal rates); Ausler, 73 Wn. App. at 238 n.6 (attorney
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withdrawing from contingent fee engagement foregoes claim for premium
rates). RLG’s fee claim also includes numerous unreasonable charges
identified by both parties. See, e.g., CP 2908 (identifying erroneous time
entries); CP 1704-05 (acknowledging expert charges were unreasonable).
And RLG’s $2 million-plus total claim for both matters is grossly out of
proportion to the limited benefit ultimately provided to the client herself.
See CP 1648 (Defoor obtained no recovery from Terry).

Second, the Court of Appeals’ prejudgment interest ruling flatly
conflicts with Prier v. Refrigeration Eng’g Co., 74 Wn.2d 25, 442 P.2d
621 (1968) and its progeny. The trial court necessarily exercised its
judgment when at RLG’s request the court calculated fee and cost
amounts in its summary judgment order, CP 2859-60, that substantially
differ from the attorney’s original claim, CP 1-8, and that continued to
shift even after the summary judgment ruling, CP 3461-63. See, e.g., Tri-
M Erectors, Inc. v. Donald M. Drake Co., 27 Wn. App. 529, 537,618 P.2d
1341 (1980) (until “question of reasonableness of the attorneys’ fees
expended” in underlying litigation “was resolved by the jury, the claim
was unliquidated™); Styrk v. Cornerstone Invs., Inc., 61 Wn. App. 463, 810
P.2d 1366 (1991).

Third, material factual disputes should have precluded summary

judgment on Defoor’s malpractice counterclaim. The Court of Appeals
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improperly inferred that the second UBS account was “undisclosed,” Op.
99 11, 45, even though Defoor presented evidence Terry had produced
those account statements in discovery. CP 1653. Expert testimony
established that RL.G breached the standard of care by failing to trace
Terry’s post-separation disposition of millions of dollars in community
cash. CP 2065. As Judge Inveen acknowledged in reducing the judgment
amount RLG proposed, the failure to trace assets resulted in Terry
receiving sole title to extensive community property. CP 2303-04; see
also CP 1653, 2482-2503 (court allowed Terry to stay enforcement of the
money judgment without a bond, relying on Terry’s unrebutted—and
false—representations regarding his use of community funds).

Finally, the Court of Appeals’ fiduciary duty ruling also conflicts
with this Court’s controlling precedent, and disregarded material factual
disputes. This Court has never overruled its longstanding holding that
attorneys may assert an attorney’s lien only for costs that have actually
been paid. See 27 WASH. PRAC. § 4.29 (citing Gust v. Judd, 88 Wash.
536, 153 P. 309 (1915)); CP 1704-05 (at time of January 2008 lien filing,
RLG had not paid at least half of its $270,000 cost claim). RLG and its
ethics expert also acknowledge it is improper for an attorney to assert an
attorney’s lien claim in bad faith or for an unreasonable amount. See CP

886, 888; RP 81:22-25. RLG’s lien filings—based on raw time entries—
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included numerous admittedly excessive charges. Op. § 65. For purposes
of summary judgment, Defoor was entitled to the inference that RLG
knew or should have known its characterization of Defoor’s purported
“obligation” to pay $505,000 in fees and $270,000 in alleged costs after
withdrawing from Matter 1 was unreasonable and excessive.

This Court devotes an extraordinary proportion of its own energies
to ensuring Washington attorneys act ethically and professionally. That
effort is undermined when trial courts fail to apply ordinary summary
judgment standards to claims against overreaching attorneys, and when the
Court of Appeals lends its further imprimatur in cursory unpublished
opinions. To ensure a fair and complete review and remand, this Court
should accept review of the Court of Appeals decision in its entirety.

V. CONCLUSION

Defoor requests that the Court grant review of the Court of
Appeals’ decision.

RESPECTFULLY SUBMITTED September 18, 2013.

Davis Wright Tremaine LLP
Attorneys for Appellant
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C

Only the Westlaw citation is currently available.

Court of Appeals of Washington,
Division 1.
RAFEL LAW GROUP PLLC, Respondent,
v.
Stacey DEFOOR, Appeliant.

No. 68339-0-1.
Aug. 19, 2013.

Background: Law firm brought action against client,
seeking compensation for attorney fees and costs
incurred on behalf of client in action to obtain an
equitable distribution of property. Client counter-
claimed, asserting breach of fiduciary duty and legal
malpractice. The Superior Court, King County, Mary
L Yu, J., entered summary judgment in favor of law
firm. Client appealed.

Holdings: The Court of Appeals, Dwyer, J., held that:
(1) rule of professional conduct governing business
transactions between lawyers and clients did not apply
to settlement and re-engagement agreement entered
into before an attorney-client relationship had com-
menced;

(2) agreement did not come within scope of exception
to general rule by reason that law firm obtained a lien
against prospective client's assets to secure payments
previously due; and

{3) Court would not consider argument raised for the
first time at oral argument on appeal.

Affirmed.
Schindler, J. filed concurring opinion.

West Headnotes

Page 1

L11 Appeal and Error 30 €=2893(1)

30 Appeal and Error
30XVI1 Review
30XVI(F) Trial De Novo
30k892 Trial De Novo
30k893 Cases Triable in Appellate
Court
30k893(1) k. In General. Most Cited
Cases

Review of orders granting or denying summary
judgment is de novo, and the appellate court engages
in the same inquiry as the trial court. CR 56(c).

[2] Judgment 228 €2181(2)

228 Judgment
228V On Motion or Summary Proceeding
228k181 Grounds for Summary Judgment
228k 181(2) k. Absence of Issue of Fact.
Most Cited Cases

A “material fact,” for purposes of summary
judgment, is one upon which the outcome of the liti-
gation depends. CR 56(c).

[3] Judgment 228 €185(2)

228 Judgment
228V On Motion or Summary Proceeding
228k 182 Motion or Other Application
228k185 Evidence in General
228k185(2) k. Presumptions and Burden
of Proof. Most Cited Cases

Upon motion for summary judgment, all facts and
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reasonable inferences must be considered in the light
most favorable to the nonmoving party. CR 56(c).

141 Attorney and Client 45 %129(3)

45 Attorney and Client
45111 Duties and Liabilities of Attorney to Client
45k 129 Actions for Negligence or Wrongful
Acts
45k129(3) k. Trial and Judgment. Most
Cited Cases

Whether an attorney's conduct violated the rules
of professional conduct is a question of law.

151 Attorney and Client 45 €=123(1)

45 Attorney and Client
45111 Duties and Liabilities of Attorney to Client
45k 122 Dealings Between Attorney and Client
45k123 In General
45k123(1) k. In General. Most Cited
Cases

Business transactions are considered prima facie
fraudulent if within the scope of rule of professional
conduct prohibiting an attorney from entering into a
business transaction with a client or acquiring an in-
terest adverse to the client unless the attorney satisfies
certain disclosure requirements designed to protect the
client's interest. RPC 1.8(a).

[6] Attorney and Client 45 €143

45 Attorney and Client
451V Compensation
435k 142 Contracts for Compensation
45k143 k. Making, Requisites, and Validity.
Most Cited Cases

Attorney fee agreements that violate the rules of

Page 2

professional conduct are against public policy and are
therefore unenforceable.

{71 Attorney and Client 45 €123(1)

45 Attorney and Client
45111 Duties and Liabilities of Attorney to Client
45k 122 Dealings Between Attorney and Client
45k123 In General
45k123(1) k. In General. Most Cited

Rule of professional conduct governing business
transactions between lawyers and clients did not apply
to law firm's and prospective client's settlement and
re-engagement agreement following termination of
prior attorney-client relationship, where an attor-
ney-client relationship had not yet commenced at time

of agreement. RPC 1.8(a).
{8] Attorney and Client 45 @123(1)

45 Attorney and Client
45111 Duties and Liabilities of Attorney to Client
45k122 Dealings Between Attorney and Client
45k123 In General
45k123(1) k. In General. Most Cited

Cases

Rule of professional conduct governing business
transactions between lawyers and clients applies to
transactions entered into during the course of the at-
torney-client relationship; the rule does not apply to
transactions entered into prior to the creation of the
attorney-client relationship or those agreed upon
during the relationship's formation. RPC 1.8(a).

[9] Attorney and Client 45 €123(1)

435 Attorney and Client
45H1 Duties and Liabilities of Attorney to Client

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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45k122 Dealings Between Attorney and Client
45k123 In General
45k123(1) k. In General. Most Cited
Cases

In applying rule of professional conduct govern-
ing business transactions between lawyers and clients,
the Court of Appeals will not import language into the
rule to create a broader application than that warranted
by the text of the rule. RPC 1.8(a).

[10] Attorney and Client 45 €64

43 Attorney and Client
4511 Retainer and Authority
45k64 k. What Constitutes a Retainer. Most
Cited Cases

Attorney and Client 45 €=123(1)

45 Attorney and Client
45111 Duties and Liabilities of Attorney to Client
45k122 Dealings Between Attorney and Client
45k123 In General
45k123(1) k. In General. Most Cited
Cases

When an attorney negotiates with a prospective
client the terms of the initial fee agreement, the at-
torney-client relationship has not yet been established,
and thus, the attorney does not owe the same duty that
he or she owes to a current client under rule of pro-
fessional conduct governing business transactions
between lawyers and clients; if the prospective client
is dissatisfied with the terms of the proposed en-
gagement agreement, the prospective client is free to
decline representation or seek representation else-

where. RPC 1.8(a).

[11] Attorney and Client 45 €=123(1)

Page 3

435 Attorney and Client
4511 Duties and Liabilities of Attorney to Client
45k122 Dealings Between Attorney and Client
45k123 In General
45k123(1) k. In General. Most Cited
Cases

Attorney and Client 45 €144

43 Attorney and Client
451V Compensation
45k142 Contracts for Compensation
45k144 k. Construction and Operation.
Most Cited Cases

Settlement and re-engagement agreement and
promissory note entered into between law firm and
prospective client did not come within scope of rule
governing business transactions between lawyers and
clients under exception to general rule requiring an
on-going attorney-client relationship applicable when
the lawyer accepts an interest in the client's business or
nonmonetary property as payment of a fee, even
though the agreement granted a lien to law firm
against client's assets to secure payments previously
due; note securing payment was but an accord, the
satisfaction of which had not been performed, and law
firm's obtaining security interest to protect against
nonpayment of fees previously incurred did not con-
stitute “payment” of fees. RPC 1.8(a).

{12] Attorney and Client 45 €143

45 Attorney and Client
451V Compensation
45k 142 Contracts for Compensation
45k 143 k. Making, Requisites, and Validity.
Most Cited Cases

Any modification of a fee arrangement after an
attorney-client relationship has been established is
subject to particular attention and scrutiny; if the re-
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negotiation results in greater compensation than
counsel was entitled to under the original agreement,
courts may refuse to enforce the renegotiation unless it
is supported by new consideration.

{13] Appeal and Error 30 €=173(1)

30 Appeal and Error
30V Presentation and Reservation in Lower Court
of Grounds of Review
30V(A) Issues and Questions in Lower Court
30k173 Grounds of Defense or Opposition
30k173(1) k. In General; Asserting New
Defense or Grounds of Opposition. Most Cited Cases

Appellate court, considering client's appeal from
grant of summary judgment in favor of law firm in law
firm's action to recover attorney fees, would not con-
sider client's argument that an attorney-client rela-
tionship continued to exist at the time the parties en-
tered settlement and re-engagement agreement,
bringing agreement within scope of rule of profes-
sional conduct governing business transactions be-
tween lawyers and clients, where argument was first
presented at oral argument in the appellate court, and
was neither previously addressed in client's briefing
on appeal nor in her pleadings in the trial court. RAP

9.12; RPC 1.8(a).

Appeal from King County Superior Court; Honorable
Mary 1. Yu, J.Roger Ashlev Leishman, Davis Wright
Tremaine LLP, Zachary Tomlinson, Pacifica Law
Group, Seattle, WA, for Appellant.

Michael Robert Caryl, Michael Caryl PS, Kelly Pat-
rick Corr, Paul R. Raskin, Corr Cronin Michelson
Baumgardner & Pree, Seattle, WA, for Respondent.

PUBLISHED IN PART OPINION
DWYER, J.
*1 9 1 Rule of Professional Conduct 1.8(a) pro-
hibits an attorney from entering into a business

Page 4

transaction with a client or acquiring an interest ad-
verse to the client unless the attorney satisfies certain
requirements designed to protect the client's interest.
However, with one exception not applicable herein,
business transactions entered into with prospective
clients or in anticipation of establishing an attor-
ney-client relationship do not fall within the scope of
the rule. Here, Stacey Defoor's attorney-client rela-
tionship with Rafel Law Group had not yet com-
menced at the time the parties entered into a settlement
and re-engagement agreement and promissory note.
Thus, Rule of Professional Conduct 1.8(a) does not
apply to the agreement and note. Accordingly, we
affirm the trial court's order granting summary judg-
ment in favor of Rafel Law Group and giving effect to
the agreement and note.

9 2 In the unpublished portion of this opinion, we
conclude that the trial court neither erred by granting
Rafel Law Group partial summary judgment awarding
attorney fees and costs, nor by dismissing on summary
judgment Defoor's claims for legal malpractice and
breach of fiduciary duty.

9§ 3 Stacey Defoor's committed intimate rela-
tionship with Terry Defoor ended in 2006.22 During
their time together, Terry and Defoor developed
G.W.C. Inc. (GWC), a successful real estate company.
Following the termination of their relationship, Terry
removed Defoor as an officer and registered agent of
GWC and seized control of GWC and its assets. De-
foor filed suit, seeking a determination of her com-
mitted intimate relationship with Terry and an equi-
table distribution of property. In June 2007, Defoor
requested that Anthony Rafel of Rafel Manville
PLLC, now known as Rafel Law Group PLLC (RLG),
substitute as her counsel in the suit. On June 29, 2007,
Defoor signed a contingency fee agreement with RLG,
specifying that RLG would be paid only upon De-
foor's recovery in the underlying litigation. 3

9 4 Disputes arose between Defoor and RLG re-
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garding, in part, RLG's attorney fees and costs. As a
result, shortly before trial, RLG moved for leave to
withdraw as counsel for Defoor. The trial court
granted RL.G's motion on January 7, 2008. The trial
court found good cause for RLG's withdrawal, which

became effective on January 10, 2008

9 5 RLG filed several attorney's claims of lien in
the underlying litigation. The firm filed its first at-
torney's claim of lien on December 26, 2007, prior to
its withdrawal. This lien claimed 30 percent of the
total amount recovered by Defoor in the action, plus
costs, and, in the alternative, a lien in the amount of
the value of RLG's services, totaling $475,921, plus
costs totaling no less than $200,000. RLG filed several
updated liens thereafter. By January 14, 2008, after
RLG's withdrawal, its updated claimed lien was for 30
percent of Defoor's total recovery, plus costs, and, in
the alternative, the value of RL.G's services rendered to
Defoor, totaling $505,000, plus costs in the amount of
$270,000.

*2 9 6 Following RLG's withdrawal, RLG and
Defoor continued communicating with one another,
and eventually began to negotiate RLG's
re-engagement as trial counsel for Defoor in the un-
derlying litigation. Rafel informed Defoor that RLG
would represent her again under these conditions: that
she acknowledge the $775,000 in past fees and costs
due for RLG's services performed on her behalf prior
to its withdrawal; that she agree to pay attorney fees
going forward on an hourly basis; and that she secure
her obligations by signing a promissory note.™* The
parties thereafter reached an agreement memorialized
in a settlement agreement and attorney re-engagement

agreement and promissory note.2™¢

9 7 The Agreement included the following pro-
visions:

4. Fees and Costs for Re—Engagement. Defoor
shall pay RLG for its representation of Defoor

Page 5

pursuant to this Agreement, and shall reimburse
RLG for any and all costs advanced by RLG on
Defoor's behalf in the Litigation.... RLG's fees for
services rendered pursuant to this Agreement shall
be determined on an hourly fee basis using RLG's
regular fee schedule for contingent litigation, rather
than as a percentage of the recovery. The fees so
computed shall be ... treated as Additional Ad-
vances under the promissory note.... Defoor shall be
obligated to pay said fees regardless of the outcome
in the Litigation or Defoor's recovery therein. In
addition, RLG will advance the costs needed to
bring the Litigation to trial.... Defoor agrees to re-
imburse RLG for all costs advanced, regardless of
the outcome in the Litigation or Defoor's recovery
therein, and the amounts so advanced shall be
treated as Additional Advances under the promis-
sory note.

5. Lien. Defoor hereby grants RLG a lien for the
total amount of the past fees and costs for which she
is obligated ($775,000), plus the amount of addi-
tional fees and costs incurred by or on behalf of
Defoor pursuant to this Agreement. This lien shall
apply and be enforceable against any recovery by
Defoor in the Litigation and any assets of Defoor,
whether awarded in the Litigation, obtained in set-
tlement, or otherwise.

4 8 In addition, the Note designated the sum of
$775,000 as being owed to RLG by Defoor, accom-
panied by interest on the unpaid principal accruing as

9 9 Before she signed the Agreement and Note,
Defoor sought the advice of the attorneys who had
first represented her in the underlying litigation. After
reviewing the terms of the Agreement and Note, these
attorneys recommended against Defoor's
re-engagement with RLG. Notwithstanding this ad-
vice, Defoor signed the Agreement and Note on Feb-
ruary 14, 2008, while in Florida.™® She did so in the
presence of witnesses and a notary public.

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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9 10 RLG reappeared as counsel for Defoor on
February 20, 2008. The trial of the dissolution dispute
took place over 19 days in March 2008. RLG retained
the services of Paul Sutphen to testify as an expert
witness at trial. Sutphen is a forensic certified public
accountant. He created a balance sheet and supporting
schedule showing the parties' assets and liabilities as
they existed around the time of separation.™ Sutphen
testified at trial and presented the balance sheet to the
trial court.

*3 9 11 RLG also presented to the trial court ev-
idence of proceeds that GWC received from pending
projects after Defoor and Terry separated, including a
$1,050,000 assignment fee that was paid to GWC byin
October 2007. RLG did not, however, inform the trial
court that Terry had transferred $950,000 of the
$1,050,000 Camwest Development assignment fee to
a new UBS bank account immediately after he had
received the fee. RLG did not do so because it was
unaware that Terry had transferred the money to a new
account, despite its efforts to identify all community
assets. 210

9 12 Following trial, the trial court distributed to
the parties draft findings of fact and a draft property
award, which did not specifically award Defoor the
$1,050,000 Camwest assignment fee. As a result,
RLG submitted to the trial court a redline of the draft
findings of fact and property award, in which RLG
identified the $1,050,000 assignment fee and re-
quested that the trial court allocate half of those funds
to Defoor.

9 13 On November 20, 2008, the trial court en-
tered judgment in the underlying litigation. Although
the trial court's award to Defoor was substantially in
her favor,"™! the judgment did not specifically iden-
tify the $1,050,000 assignment fee. However, Defoor
was awarded substantial interest in contract rights to

property and, significantly, half of any undisclosed
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assets. Moreover, the trial court awarded all GWC
liabilities to Terry. Terry thereafter appealed the trial
court's ruling ™= and filed for bankruptcy F¥2

§ 14 In accordance with its terms, the Note be-
came due and payable on June 15, 2008. RLG had
issued regular invoices to Defoor since March 2008
for the amount of principal and interest owing on the
$775,000 sum incurred for Matter 1, before RLG's
withdrawal, as well as for services rendered and costs
advanced for Matter 2, since RLG's re-engagement.
Because no payment had been made, on June 22,
2010, RLG brought suit against Defoor, seeking
compensation for attorney fees and costs incurred on
behalf of Defoor, pursuant to the Agreement and Note.

9 15 Defoor counterclaimed, asserting breach of
fiduciary duty and legal malpractice. The trial court
dismissed these claims on summary judgment, finding
that Defoor presented no evidence to support her
counterclaims. Moreover, in holding enforceable the
Agreement and Note, the trial court granted RLG's
motion for summary judgment regarding the Agree-
ment. Contrary to Defoor's assertion that RLG vio-
lated Rule 1.8 of the Rules of Professional Conduct
(RPQC), the trial court found that “Ms. Defoor was not
a client at the time the subject Agreement was nego-
tiated and signed. Thus, RPC 1.8 does not apply as a
matter of law.”

9 16 The trial court additionally granted RLG's
motion for partial summary judgment on attorney fees
and costs, awarding RLG $497,117.50 for attorney
fees for Matter 1 and $405,860.42 for attorney fees for
Matter 2, totaling $902,977.92 24 [ that same order,
the trial court awarded RLG judgment for costs RLG
incurred and paid on behalf of Defoor in the amount of
$383,184.29. The trial court thereafier awarded RLG
prejudgment interest in the amount of $490,563.81.

*4 9 17 Defoor appeals IR
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1I

9 18 Defoor's principal contention is that the
Agreement and Note are void as a matter of law be-
cause RLG failed to comply with RPC 1.8(a). This
argument is premised on the assertion that RPC 1.8(a)
applies to the Agreement and Note. This is so, Defoor
avers, because (1) RPC 1.8 governs transactions en-
tered into concurrently with the attorney's engage-
ment, during the formation of the attorney-client rela-
tionship, and (2) the Agreement and Note involved a
“business transaction” and a “security interest” that
implicate RPC 1.8(a). We disagree.

[11[2][3] 9§ 19 This court's review of orders
granting or denying summary judgment is de novo,
and we engage in the same inquiry as the trial court.
Aba Sheikh v. Choe, 156 Wash.2d 441, 447, 128 P.3d
574 (2006). Summary judgment is proper when there
is no genuine issue of material fact and the moving
party is entitled to judgment as a matter of law. CR
56(c). A “material fact” is one upon which the out-
come of the litigation depends. Cotton v. Kronen-
berg, 11) _Wash. App. 258, 264, 44 P.3d 878 (2002
(citing Greater Harbor 2000 v. City of Seattle, 132
Wash.2d 267, 279. 937 P.2d 1082 (1997)). All facts
and reasonable inferences must be considered in the
light most favorable to the nonmoving party. Moun-
tain Park Homeowners Ass'n v. Tvdings, 125 Wash.2d
337,341, 883 P.2d 1383 (1994).

[4][51{6] 9 20 Whether an attorney's conduct vi-
olated the RPC is a question of law. Eriks v. Denver,
118 Wash.2d 451, 457-58, 824 P.2d 1207(1992).
Business transactions within the scope of RPC 1.8(a)
are considered prima facie fraudulent. [n_re Discipli-
nary Proceeding Against Holcomb, 162 Wash.2d 563,
580, 173 P.3d 898 (2007); In_re Disciplinary Pro-
ceeding Against Johnson, 118 Wash.2d 693, 704. 826
P.2d 186 (1992) (citing In re Disciplinary Proceeding
Against McGlothlen, 99 Wash.2d 513, 525, 663 P.2d
1330 (1983)). Attorney fee agreements that violate the
Rules of Professional Conduct are against public
policy and are therefore unenforceable. Simburg,
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Ketter, Sheppard & Purdy, LLP, v. Olshan, 109
Wn.App. 436, 445, 988 P.2d 467, 33 P.3d 742 (1999).

9 21 RPC _1.8(a) governs business transactions
between lawyers and clients. It prohibits an attorney
from participating in business transactions with a
client unless the attorney satisfies certain disclosure
requirements designed to protect the client's interests.
In pertinent part, RPC 1.8 provides:

Y 22 CONFLICT OF INTEREST: CURRENT
CLIENTS: SPECIFIC RULES

(a) A lawyer shall not enter into a business
transaction with a client or knowingly acquire an
ownership, possessory, security or other pecuniary
interest adverse to a client unless:

(1) the transaction and terms on which the lawyer
acquires the interest are fair and reasonable to the
client and are fully disclosed and transmitted in
writing in a manner that can be reasonably under-
stood by the client.[[EX!)

*5 [71(81(9] 1 23 Defoor asserts that RPC 1.8(a)
applies to the Agreement and Note because they were
entered into concurrently with the new attorney-client
engagement. Defoor's contention is mistaken. RPC
1.8(a) governs transactions entered into during the
course of the attorney-client relationship. The rule
does not apply to transactions entered into prior to the
creation of the attorney-client relationship or those
agreed upon during the relationship's formation
Such application is made clear by the plain language
of RPC 1.8, which expressly prohibits an attorney
from entering into “a business transaction with a cli-
ent.” The language of the rule makes no reference to
transactions with prospective clients or transactions
entered into in anticipation of representation. The rule
itself is thus limited to conflicts of interests with cur-
rent clients. Given that this rule was enacted by our
Supreme Court, which is charged with rule oversight
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of attorney discipline and regulatory matters, /n re
Disciplinary Proceeding Against Greenlee, 158
Wash.2d 259, 266-67. 143 P.3d 807 (2006), it would
be improper for us to import language into the rule to
create a broader application than that warranted by the
text of the rule.

9 24 Moreover, the structure and organization of
the rules provide further indication that RPC 1.8 does
not apply to transactions with prospective clients or
those entered into in anticipation of formation of an
attorney-client relationship. The rules are organized
and categorized, in part, according to an attorney's
duties to prospective, current, and former clients. In
particular, the heading of RPC 1.7 is entitled, “Con-
flict of Interest: Current Clients,” and thus concerns a
lawyer's duties to current clients. RPC 1.8 sets forth
the obligations owing to current clients, as demon-
strated by its heading, “Conflict of Interest: Current
Clients: Specific Rules.” Further, RPC 1.9 sets forth
“Duties to Former Clients,” while RPC 1.18 specifies
“Duties to Prospective Client[s].” Thus, the structure
of the rules is consistent with the conclusion that RPC
1.8(a) does not apply to transactions entered into with
prospective clients.

[10] § 25 In addition, the principle underlying
RPC 1.8(a) is consistent with our determination. The
Official Comments to the Rules are instructive in this
regard. Comment 1 explains that “[a] lawyer's legal
skill and training, together with the relationship of
trust and confidence between lawyer and client, create
the possibility of overreaching when the lawyer par-
ticipates in a business, property or financial transac-
tion with a client.” RPC 1.8 cmt. 1. RPC 1.8(a) is
therefore designed to prevent an attorney, who likely
benefits from a considerable advantage when dealing
with a client, from exploiting the attorney-client rela-
tionship, given that the client should be free to repose
a great deal of trust and confidence in the attorney.
Conversely, when an attorney negotiates with a pro-
spective client the terms of the initial fee agreement,
the attorney-client relationship has not yet been es-

Page 8

tablished. Thus, the attorney does not owe the same
duty that he or she owes to a current client. If the
prospective client is dissatisfied with the terms of the
proposed engagement agreement, the prospective
client is free to decline representation or seek repre-
sentation elsewhere.

*6 9 26 Here, it is undisputed that at the time
Defoor and RLG reached agreement on the Agree-
ment and Note, an attorney-client relationship had not
yet commenced. To the contrary, their previous rela-
tionship had been terminated, as evident by the trial
court's order granting RLG's leave to withdraw. At the
time the Agreement and Note were negotiated, Defoor
was not a “current client” of RLG for purposes of RPC

1.8(a).

[11] 9 27 Notwithstanding that Defoor was not a
current client of RLG at the time the Agreement and
Note were negotiated, Defoor insists that RPC 1.8(a)
applies because the Agreement grants a lien to RLG
against “any assets of Defoor” securing payments due
for work on Matters 1 and 2. This grant of a security
interest, Defoor asserts, brings the Agreement within
the scope of RPC 1.8(a). This is so, Defoor contends,
because an official comment to RPC 1.8(a) states that
the rule “does not apply to ordinary fee arrangements
between client and lawyer, which are governed by
Rule 1.5, although its requirements must be met when
the lawyer accepts an interest in the client’s business or
other nonmonetary property as payment of all or part
of a fee.” RPC 1.8 cmt. 1 (emphasis added). Defoor
maintains that the security interest granted in the
Agreement constitutes “payment,” within the meaning
of the comment. Thus, Defoor asserts, RPC 1.8(a)
applies to the Agreement. We disagree.

9 28 First, the Note securing payment for
$775,000—as settlement for Defoor's obligation to
RLG for its services and costs for Matter
1—constitutes nothing other than an accord, the sat-
isfaction of which has not been performed by Defoor
because she has not paid the amount owed.™® Be-
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cause of this and the absence of an attorney-client
relationship at the time the Agreement and Note were
negotiated, RPC 1.8 is inapplicablé to the grant of a
lien securing payment of fees for work done on Matter
1.

9 29 Second, contrary to Defoor's contention, the
cited lien provision does not constitute payment for
RLG's legal services. Comment 1 pertains to circum-
stances in which an attorney acquires an interest in the
property of a client as payment of fees, such as a total
or partial ownership in a client's business. It does not
pertain to a security interest designed to protect the
attorney against nonpayment.

9 30 A case relied upon by Defoor is actually
consonant with this view. See Holmes v, Loveless, 122
Wash.App. 470, 94 P.3d 338 (2004). Attorney Holmes
and his law firm began performing legal services for
Loveless in 1970. Two years later, Loveless and his
business partner, Tollefson, launched a joint venture.
In 1972, Holmes and his law firm entered into a fee
agreement with the joint venture in which the law
firm, in exchange for charging a reduced hourly fee for
work performed, would receive five percent of the

joint_venture's cash_distributions. ™' Holmes, 122
Wash.App. at 473, 94 P.3d 338. The court concluded
that RPC 1.8(a) and RPC 1.5(a) governed the 1972
agreement because the law firm's “compensation was
directly linked to the joint venture's profits.” Holmes.
122 Wash.App. at 475-76. 94 P.3d 338.

*79 31 In contrast to Holmes, here, RLG obtained
no direct interest in Defoor's property as payment for
the work it performed. Instead, the Agreement stipu-
lated that payment would be calculated on an hourly
basis for services performed after RLG's
re-engagement. RLG billed Defoor monthly for ser-
vices rendered on Matter 2; all amounts unpaid were
added to the sum due on the promissory note. The
value of the compensation earned by RLG was
measured by its rates and the hours it worked. It was
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neither increased nor decreased by the value of the
property to which a lien attached, securing unpaid
amounts due. The grant of an interest to secure pay-
ment is not the same as payment.

9 32 Similarly unavailing is Defoor's reliance on
Cotton v, Kronenberg, 111 Wash. App. 238, 44 P.3d
878, for what she claims reflects longstanding Wash-
ington precedent that RPC 1.8(a) applies to business
transactions that are included as part of the terms of
the lawyer's engagement. In fact, Cotton set forth no
such rule.

[12] § 33 Courts have applied RPC 1.8(a) to
modifications or renegotiations of fee arrangements

made during the representation. “[A]ny modification
of a fee arrangement after an attorney-client relation-
ship has been established is subject to ‘particular at-
tention and scrutiny.” “ Corton, 111 Wash App. at 272
n. 34, 44 P.3d 878 (internal quotation marks omitted)
(quoting Perez v. Pappas, 98 Wash.2d 835, 841. 659
P.2d 475 (1983)). “[IIf the renegotiation results in
greater compensation than counsel was entitled to
under the original agreement, courts may refuse to
enforce the renegotiation unless it is supported by new
consideration.” Perez, 98 Wash.2d at 841, 659 P.2d
475.

9 34 Cotton involved the modification of a fee
agreement with an existing client. In that case, we
determined that the second fee agreement, requiring
the exchange of real property for legal services, vio-
lated RPC 1.8(a). 111 Wash.App. at 262, 44 P.3d 878.
The second fee agreement, signed a few days after the
first, transferred Cotton's real property and mobile
home to his attorney, Kronenberg, in full satisfaction
of Kronenberg's fees earned in the case. The second
fee agreement was entered into after Kronenberg and
Cotton's attorney-client relationship had commenced.
The challenged fee agreement superseded the initial
fee agreement.
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Y 35 Nothing like that happened here. The
Agreement and Note were negotiated before RLG and
Defoor re-established an attorney-client relationship.
The court had explicitly permitted and supervised the
severing of the first attorney-client relationship. Be-
cause an attorney-client relationship was nonexistent
at the time the Agreement and Note were negotiated
and entered into, Defoor's reliance on Cotton is mis-
placed.

[13] 7 36 Defoor's next contention involves a
theory that she first presented at oral argument in this
court; a theory that was neither previously addressed
in her briefing on appeal nor in her pleadings in the
trial court. She asserts that even after RLG's with-
drawal and before its re-engagement, an attor-
ney-client relationship continued to exist, thereby
subjecting the Agreement and Note to RPC 1.8(a). The
existence of this relationship, Defoor argues, is re-
flected in RLG's billing records, which indicate that
RLG performed legal services on behalf of Defoor in
preparation for their re-engagement. ™ Further, fol-
lowing appellate oral argument, Defoor submitted a
statement of additional authorities, in which she ar-
gues that “Rafel Law Group's provision of legal ser-
vices between January 11 and February 14, 2008 cre-
ates at least an issue of fact regarding the existence of
an attorney-client relationship.”

*8 9 37 We decline to evaluate the merits of this
tardily-raised argument. In reviewing an order grant-
ing or denying a motion for summary judgment, we
“will consider only evidence and issues called to the
attention of the trial court.” RAP 9.12. Defoor’s con-
tention was not raised in her pleadings to the trial
court, thus denying RLG the opportunity to offer
evidence or argument designed to rebut the conten-
tion. Nor did Defoor address this theory in her briefing
on appeal, similarly denying RLG the opportunity to
respond. Finally, Defoor sought to argue her case in its
statement of additional authorities, in contravention of
RAP 10.8. Defoor's contention, raised for the first time
on appeal, is not properly before this court. It will not
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be further addressed. ™!

9 38 The terms of the Agreement and Note do not
fall within the scope of RPC 1.8(a). Defoor was not a
current client at the time Defoor and RLG contracted
for the Agreement and Note. In addition, the lien se-
curing an interest in Defoor's assets does not fall
within Official Comment 1's exception to the general
rule. The trial court did not err in giving effect to the

Agreement and Note. N2

9 39 The remainder of this opinion has no prec-
edential value. It will, therefore, be filed for public
record in accordance with the rules governing un-
published opinions.

**+6x* UNPUBLISHED TEXT FOLLOWSH**#****
I

9 40 Defoor next contends that the trial court
erred by dismissing her legal malpractice claim, as-
serting that disputed factual issues preclude summary
judgment. We conclude that no genuine issues of
material fact were established to preclude summary
judgment and that the trial court did not err by sum-

marily adjudicating Defoor's malpractice claim. ™%

9 41 Defoor first argues that a question of fact
exists as to whether RLG breached the applicable
standard of care because RLG failed to track Terry's
postseparation disposition of community assets. In
support of this argument, Defoor points to the expert
testimony of attorney Ted Billbe, in which he opined:

[Dluring the time that Mr. Rafel represented Ms.
Defoor, he did not do a proper job of tracking the
assets that were quasi-community and that resulted
in him not being able to put on a proper case to
present to the judge all of the assets ... that consti-
tuted the quasi-marital property to be divided.[[ ™2

4 42 To establish a legal professional negligence
claim, Defoor must prove: (1) the existence of an
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attorney-client relationship giving rise to a duty of
care on the part of the attorney to the client; (2) an act
or omission by the attorney in breach of the duty of
care; (3) damage to the client; and (4) proximate
causation between the attorney's breach of the duty
and the damage incurred. Hizey v. Carpenter, 119
Wash.2d 251, 260-61. 830 P.2d 646 (1992). Expert
testimony is often required to determine whether an
attorney's duty of care was breached in a legal pro-
fessional negligence action. Geer v. Tonnon, 137
Wash.App. 838, 851, 153 P.3d 163 (2007).

*9 § 43 Defoor fails to raise a material question of
fact as to whether RLG breached its duty of care. The
record reveals that, in the underlying litigation, RLG
did, in fact, present to the trial court evidence of Ter-
ry's postseparation disposition of assets. RLG's expert
provided the court a balance sheet and schedule
showing Terry's assets and liabilities that existed when
Terry and Defoor separated. Further, although RLG
did not prove to the trial court that Terry transferred
$950,000 of the $1,050,000 Camwest assignment fee
to a new UBS account, it did present evidence to the
trial court of GWC's receipt of the $1,050,000 as-
signment fee.

9 44 Nor does Defoor demonstrate that RLG's
alleged failure to track postseparation disposition of
community assets proximately harmed Defoor. To
prove proximate cause, the complainant must prove
both cause in fact and legal causation. Lavigne v.
Chase, Haskell. Haves & Kalamon, P.S., 112
Wash.App. 677, 682-83, 50 P.3d 306 (2002). “Cause
in fact refers to the ‘but for’ consequences of an act,”
City of Seattle v. Blume, 134 Wash.2d 243, 251, 947
P.2d 223 (1997), which requires the complainant to
show that he or she would have prevailed or achieved
a better result but for the attorney's
gence. Halvorsen v. Ferguson, 46 Wash.App. 708,
719, 735 P.2d 675 (1986).

9 45 Here, Defoor puts forward no evidence in-
dicating that the trial court would have awarded her a
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larger judgment had RLG differently accounted for
the disposition of assets. Instead, Defoor maintains
that she was injured by RLG's alleged failure to track
the disposition of assets because it led to the trial
judge's refusal to allocate to her value from such as-
sets. However, Defoor was awarded 50 percent of any
undisclosed assets. Thus, even if it were true that RLG
failed to identify concealed assets, Defoor would
nonetheless be entitled to recover half of them upon
their disclosure.

9 46 Moreover, when asked the extent to which
Defoor had been damaged by RLG's failure to track
assets, Defoor's expert could not provide an answer.
Thus, Defoor's assertions are merely speculative; she
provided no evidence—through expert testimony or
otherwise—to establish that but for RLG's asserted
negligence, she would have been awarded a greater
judgment or have been able to collect on it. ™** Ab-
sent such evidence, Defoor's claim for legal malprac-
tice is insufficient to withstand RLG's motion for
summary judgment.

4 47 Accordingly, even viewing the evidence in
the light most favorable to Defoor, no material factual
disputes precluded summary judgment on her legal
malpractice claim.

VI
9 48 Defoor next contends that the trial court
erred by dismissing her breach of fiduciary duty claim.
We disagree. The evidence she proffers does not
demonstrate such a breach on the part of RLG.

1 49 Violation of the Rules of Professional Con-
duct may not be used as evidence of legal malpractice.
Hizey, 119 Wash.2d at 26566, 830 P.2d 646. A trial
court can, however, consider the RPCs when deter-
mining whether an attorney breached his or her fidu-
ciary duty to a client. See Corton. 111 Wash.App. at
266,44 P.3d 878. A claim for breach of fiduciary duty
requires the claimant to prove: (1) the existence of a
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duty owed; (2) breach of that duty; (3) resulting injury;
and (4) that the claimed breach caused the inju-
ry. Micro Enhancement Int'l, Inc_v. Coopers &
Lvbrand, LLP 110 Wash.App. 412, 43334, 40 P.3d
1206 (2002).

*10 9§ 50 First, Defoor's argument to the trial court
in opposition to RLG's motion for summary judgment
was identical to that asserted on behalf of her legal
malpractice claim. Because there are no genuine is-
sues of material fact precluding her legal malpractice
claim, her fiduciary duty claim likewise fails.

9 51 Defoor nonetheless asserts that because the
trial court erred by determining that no breach of RPC
1.8(a) had occurred, the trial court also erred by dis-
missing Defoor's breach of fiduciary duty claim as it
related to the Agreement. This claim fails for the
reasons previously given.

9 52 Defoor next maintains that RLG breached its
fiduciary duty because it filed excessive and unrea-
sonable attorney's liens before, during, and after its
engagement and falsely informed Defoor that she
owed an “obligation” to pay such fees. This claim is
not well taken. Defoor offered no evidence establish-
ing that RLG breached its duty in such a manner.
Expert witness Billbe's opinion that RLG breached its
duty by failing to track community assets does not
substantiate a claim for breach of fiduciary duty based
on the filing of allegedly excessive liens or the as-
serted charging of unreasonable fees. Conversely,
RLG's expert, Jeffrey Tilden, opined that the Matter 1
and Matter 2 fees ($505,000 and $425,500, respec-
tively)—upon which the lien amounts were
based—were reasonable. Such expert testimony was
unrebutted by Defoor.

9 53 Defoor also argues that RLG's assertion of an
attorney's lien for costs that had not actually been paid
by RLG at the time of filing the lien was unlawful. The
trial judge granted summary judgment in favor of
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RLG for the total costs RLG paid on Defoor’s behalf,
amounting to $274,250.28. In addition, the trial court
awarded RLG $108,934.01 in costs RLG incurred,
which remained outstanding at the time. However, the
$274,250.28 in costs paid on behalf of Defoor is more
than the $270,000 claimed in the attorney's lien. Fur-
ther, both the initial contingency fee agreement and
the Agreement require Defoor to pay RLG for all costs
advanced on her behalf. Thus, Defoor fails to raise
questions of material fact as to whether RLG breached
its fiduciary duty by asserting an attorney's lien for
costs incurred and paid.

9 54 Defoor contends that the filing of purport-
edly excessive liens caused her injury because they
compromised her ability to find other counsel shortly
before trial, thus resulting in economic harm. How-
ever, because Defoor fails to raise a material question
of fact as to whether RLG breached its fiduciary duty,
this contention as to resulting injury is immaterial.

9 55 Finally, Defoor argues that she suffered
emotional distress as a result of the lien claims, in-
sisting that she is entitied to compensation for serious
emotional distress flowing from RLG's breach of
fiduciary duty. Even if emotional distress damages
were available for a breach of fiduciary duty claim,
FN2¢ we need not address this claim because Defoor is
unable to show disputed factual issues regarding the
existence of such a breach.

*11 9 56 No genuine issue of material fact was
shown to exist on this claim. The trial court properly
granted summary judgment dismissing Defoor's
breach of fiduciary duty claim.

\Y
9 57 Defoor next asserts that material factual
disputes exist regarding the reasonableness of RLG's
billing rates and the hours expended on the underlying
litigation, thus precluding summary judgment. Again,
we disagree.
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9 58 In its motion for partial summary judgment
on attorney fees and costs, RLG argued that if the trial
court found enforceable the Agreement and Note, then
RLG would be entitled to an award of attorney fees for
Matters 1 and 2. RLG alternatively argued that if the
court did not find them enforceable, then it should
utilize the lodestar method to determine the amount of
a quantum meruit recovery. Notably, in its order
granting plaintiff's motion for partial summary judg-
ment on attorney fees and costs, the trial court stated:
“The Court finds that the same reasonable fee amounts
are properly payable whether the basis for recovery is
the Re-Engagement Agreement and Promissory Note
between Plaintiff and Defendant or quantum meruit.”

9 59 Defoor challenges RLG's application of the
lodestar methodology in computing its award. Partic-
ularly, Defoor argues that there are material factual
disputes involving the rates, hours, and reasonableness
of RLG's fee request that should preclude summary
judgment.

9 60 The lodestar methodology requires that at-
torney fees be calculated based on the total number of
hours reasonably expended, multiplied by a reasona-
ble hourly rate of compensation. Morgan v._Kingen,
166 Wash.2d 526. 539. 210 P.3d 995 (2009) (empha-
sis added). After determining the lodestar, the trial
court may then adjust the award to reflect factors not
already taken into consideration. Bowers v
Transamerica Title Ins. Co., 100 Wash.2d 581. 598,
675 P.2d 193 (1983). Such factors include the time
expended on the case, the difficulty of the questions
involved, the skill required, the customary rates of
other attorneys, the amount involved, the benefit re-
sulting to the client, the contingency or certainty in
collecting the fee, and the character of the employ-
ment. Scotr Feizer Co. v. Weeks, 122 Wash.2d 141,
150, 859 P.2d 1210(1993). The trial court should also
“discount hours spent on unsuccessful claims, dupli-
cated or wasted effort, or otherwise unproductive
time.” Chuong Van Pham v. Seatile City Light, 159
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Wash.2d 527, 538, 151 P.3d 976 (2007) (citing Bow-
ers, 100 Wash.2d at 597, 600, 675 P.2d 193).

§ 61 To support its motion for partial summary
judgment on attorney fees and costs, RLG offered
expert witness Tilden's deposition testimony as well as
his written declaration. Attorney Tilden opined as to
the reasonableness of the attorney fees and costs
sought by RLG. ™7

¢ 62 Tilden provided the following opinions: the
end result in the case was excellent; RLG's time
keeping was more than adequate; the legal services
described in the hourly time records and monthly
invoices were necessary and appropriate; Rafel's
hourly rate of $450 was reasonable, and in fact low,
and that Tilden “would never have taken this case on
these terms for a number approaching $450/hour”; *
the rates charged by RLG's attorneys and staff were
reasonable; and, the total fees sought for legal services
in both matters were reasonable given the risks in-
volved in accepting representation in a hotly contested
case. Tilden also disagreed with Defoor's contention
that RLG's fees were unreasonable and excessive in
light of the 2008 recession and economic downturn.
He stated that the impact of the recession “cannot be
laid at the feet of the lawyers.”

*12 9 63 Although Defoor offered the testimony
of experts Billbe and Mark Fucile regarding Rafel's
alleged breach of fiduciary duty and the standard of
care, Defoor offered no such expert testimony to re-
fute Tilden's statements regarding the reasonableness
of the fees and costs. Defoor instead asserts that Rafel
never charged or collected on its “premium contingent
fee” rates other than in Defoor's case. However, we are
not persuaded that this contention is material to the
reasonableness of the fee.

9 64 In addition, Defoor's trial court pleadings
maintained that there were flaws in Tilden's testimony
that established the existence of disputed factual is-
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sues. She asserted, for example, that Tilden's testi-
mony indicated that he had not reviewed each time
entry to determine whether it involved wasteful, du-
plicative, or unsuccessful efforts. However, Tilden's
testimony and declaration indicate that he was ade-
quately prepared to offer an opinion concerning the
reasonableness of the fees sought by RLG. Defoor
also argued that Tilden failed to consider each RPC
1.5 factor in evaluating the reasonableness of the fee.
Contrary to this assertion, however, the factors enu-
merated in RPC 1.5 “are not exclusive. Nor will each
factor be relevant in each instance.” RPC 1.3, cmt. 1.
Further, Tilden's opinion was, in fact, based on an
application of a majority of these factors. Tilden's
testimony contained no inconsistencies or defects
establishing a genuine issue of material fact.

4 65 In its motion for partial summary judgment
on attorney fees, RLG argued that it was entitled to a
determination under CR 56(d) that all of the services
identified on its hourly billings for both matters were
actually performed. ™%° In support of this claim, Ra-
fel's declaration presented testimony that he per-
formed all of the services charged in the billing rec-
ords for both matters. However, he stated that there
were some time entries for which he determined
“Defoor should not have been billed.” As a result,
Rafel deducted several time entries from RLG's total
amount claimed in attorney fees. ™° For example, he
removed a billing entry charging Defoor for work
done researching and drafting a notice of attorney's
lien performed in connection with RLG's motion for
leave to withdraw. Rafel also removed an entry
charging Defoor for time spent communicating with
her regarding RLG's re-engagement.

§ 66 In her briefing on appeal, Defoor contends
that excessive time was claimed even after Rafel re-
moved billing entries. As an example, on appeal De-
foor points out that RLG charged her $1,000 for
drafting the Agreement and Note at a time when RLG
no longer represented her. However, although this
particular entry was included in the exhibits submitted
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to the trial court, Defoor's trial court pleadings did not
specifically identify any such excessive time entries.
Rather, her trial court's pleadings merely alluded to
general exhibits containing numerous pages of billing
records. !

*13 § 67 Moreover, Defoor's contention that she
gained no benefit from RLG's representation is una-
vailing. Defoor unquestionably gained value from
RLG's representation in the underlying litigation.
Defoor's judgment against Terry—which included
interests in real property valued at over $2 million, a
cash sum in the amount of $2,223,368.60, substantial
interest in contract rights to property, and haif of any
undisclosed assets—is largely indicative of such
benefit.

9 68 Defoor did not proffer sufficient evidence in
the trial court to substantiate the existence of any
dispute of material fact regarding the reasonableness
of RLG's attorney fees. Therefore, the trial court did
not err in granting RLG's motion for partial summary
judgment.

VI

9 69 Defoor next contends that the trial court
erred in awarding over $490,000 in prejudgment in-
terest on RLG's collection claims against Defoor. She
asserts that courts may only award prejudgment in-
terest when a claim is liquidated. Because the claim
was unliquidated, Defoor argues, the court erred in
awarding prejudgment interest. We disagree.

9 70 A prevailing party is generally entitled to
prejudgment interest. Lakes v. von der Mehden, 117
Wash.App. 212, 217, 70 P.3d 154 (2003). Prejudg-
ment interest is awardable “(1) when an amount
claimed is ‘liquidated’ or (2) when the amount of an
‘unliquidated’ claim is for an amount due upon a
specific contract for the payment of money and the
amount due is determinable by computation with
reference to a fixed standard contained in the contract,
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without reliance on opinion or discretion.” Prier v.
Refrigeration Eng'g Co., 74 Wash.2d 25, 32. 442 P.2d
621 (1968). A liquidated claim is “one where the
evidence furnishes data which, if believed, makes it
possible to compute the amount with exactness,
without reliance on opinion or discretion.” Prier, 74
Wash.2d at 32, 442 P.2d 621.

9 71 Here, the trial court awarded attorney fees to
RLG in the amount of $497,117.50 for Matter 1 and
$405,860.42 for Matter 2, and determined that “[s]aid
sums are liquidated.” These sums were determined
“with exactness, without reliance on opinion or dis-
cretion.” Prier, 74 Wash.2d at 32. 442 P.2d 621. Thus,
the trial court properly awarded RLG prejudgment
interest as based on liquidated sums.

VII

9§ 72 Defoor next contends that because the trial
court erred in granting summary judgment in favor of
RLG regarding the Agreement and Note, this court
should reverse the order awarding RLG attorney fees
and instead grant Defoor an award of such fees. Here,
the Note contains a provision that requires Defoor to
pay for all legal fees and costs incurred in collecting or
enforcing the Note, including on appeal. The trial
court did not err in granting summary judgment in
favor of RLG; thus, the trial court did not err in
awarding RLG fees and costs pursuant to the fee
shifting provision set forth in the Note.

VI

9 73 Defoor requests an award of attorney fees on
appeal. Rule of Appellate Procedure 18.1(a) permits
us to award attorney fees and costs on appeal “[i]f
applicable law grants to a party the right to recover
reasonable attorney fees or expenses.” Because we
conclude that RLG prevails on appeal and because the
Note specifies an award of attorney fees on appeal,
RLG is entitled to an award of attorney fees and costs.
Upon proper submission, a commissioner of our court
will enter an appropriate order.
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*14 9§ 74 Affirmed.

**x65¥END OF UNPUBLISHED TEXT******

We concur: LAU, J.

SCHINDLER, J. (concurring).

9 75 Because the limited case law interpreting
RPC 1.8(a) only addresses application of the rule to
current clients, I agree with the conclusion that RPC
1.8(a) does not apply. But I write separately to urge
the Supreme Court to address whether RPC 1.8(a)
should apply to a security interest acquired during the
negotiation of the initial fee agreement. While the
Court has not addressed the application of RPC |.8(a)
to the acquisition of a security interest during negoti-
ation of a fee agreement, recent Washington State Bar
Association (WSBA) Advisory Opinion 2209,
“Lawyer Taking Security Interest in Client Property”
(2012), states that best practice would include com-
pliance with the requirements of RPC 1.8(a) in those
circumstances.

9§ 76 In WSBA Advisory Opinion 2209, the
WSBA Rules of Professional Conduct Committee
(Committee) recognizes RPC 1.8(a) only applies to
current clients, but notes that the Supreme Court has
not squarely addressed whether RPC 1.8(a) applies to
the negotiation of a security interest as part of the
initial fee agreement. Based on authority from other
jurisdictions and American Bar Association (ABA)
Formal Opinion 02-427, “Contractual Security In-
terest Obtained by a Lawyer to Secure Payment of a
Fee” (2002), the Committee states that best practice
would include compliance with the requirements of
RPC 1.8(a) when acquiring a security interest, such as
a lien, during the negotiation of the initial fee agree-
ment. WSBA Advisory Op. 2209.

§ 77 WSBA Advisory Opinion 2209 states, in
pertinent part:
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The negotiation of the terms of the initial fee
agreement is not generally considered a “business
transaction” with a client. This is because at the time
of the negotiation of the initial fee agreement, the
attorney-client relationship is not yet formed. Thus
the attorney does not owe the same duty to a pro-
spective client as she would to an existing client.
Additionally, the prospective client can walk away
from the transaction. On the other hand, any sub-
sequent modification of the fee agreement is gen-
erally considered a business transaction. See
Comment [1] to RPC 1.8 (“[RPC 1.8] does not ap-
ply to ordinary fee arrangements between client and
lawyer, which are governed by Rule 1.5, although
its requirements must be met when the lawyer ac-
cepts an interest in the client's business or other
nonmonetary property as payment of all or part of a
fee.”).

However, there is some authority from other ju-
risdictions that RPC 1.8(a) applies even to security
interests acquired during the negotiation of the ini-
tial fee agreement. See ABA Formal Opinion
02-427. Thus, it is the Committee's opinion that the
best practice would include compliance with RPC

1.8(a).

Under RPC 1.8(i), an attorney may accept a con-
tractual security interest in a client's real property.
Washington courts have not squarely addressed the
application of RPC 1.8(a) to the acceptance of a
security interest during the initial negotiation of the
fee agreement, but the careful attorney would com-
ply with its provisions. If the security interest is
created pursuant to a modified fee agreement, the
attorney must comply with RPC 1.8(a)."™!

*15 9 78 ABA Formal Opinion 02427 states that
“{a] lawyer who acquires a contractual security inter-
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est in a client's property to secure payment of fees
earned or to be earned must comply with [ABA]
Model Rule 1.8(a).” ™2 ABA Formal Opinion 02427
also states that transactions to secure a fee are “re-
garded in most state and local bar opinions and court
decisions as ... business transaction[s]” subject to the
disclosure requirements of ABA Model Rule
1.8(a). B

9 79 Here, the Agreement provides, in pertinent
part:

5. Lien. Defoor hereby grants RLG a lien for the
total amount of the past fees and costs for which she
is obligated ($775,000), plus the amount of addi-
tional fees and costs incurred by or on behalf of
Defoor pursuant to this Agreement. This lien shall
apply and be enforceable against any recovery by
Defoor in the Litigation and any assets of Defoor,
whether awarded in the Litigation, obtained in set-
tlement, or otherwise. Any payment and/or transfer
of property to Defoor or for Defoor's benefit in the
Litigation shall be paid or given, as the case may be,
to RLG in trust for Defoor, and RLG may use said
funds or property to discharge, in whole or in part,
any amounts due to RLG under this Agreement or
the Promissory Note .4

9 80 RPC 1.8(i) prohibits a lawyer from acquiring
a lien “to secure the lawyer's fee or expenses.” RPC
1.8(1)(1).7 Comment 16 to RPC 1.8 states that where
“a lawyer acquires by contract a security interest in
property other than that recovered through the law-
yer's efforts in the litigation, such an acquisition is a
business or financial transaction with a client and is
governed by the requirements of paragraph (a).” RPC
1.8(a) requires a lawyer to meet strict requirements
before entering into a business transaction with a
client or acquiring “an ownership, possessory, security
or other pecuniary interest adverse to a client.”

9 81 If RPC 1.8(a) applied to the Agreement,
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there is no question that the disclosure requirements
were not met.™™ A fee agreement that violates RPC
1.8(a) is against public policy and unenforceable.
Vallev/30th Ave., LLC v. Stewart, 159 Wash.2d 736

743,153 P.3d 186(2007).

FN1. In her briefing, Defoor frequently cites
to portions of her supplemental declaration.
However, several portions of this pleading
were ordered stricken by the trial court.
Moreover, although Defoor assigns error to
the trial court's order striking these portions,
she states in a footnote that “it is unnecessary
for this Court to reach the trial court's order,”
because “other evidence in the record estab-
lishes material factual disputes.” Br. of App.
at 41. In fact, Defoor fails to provide a basis
for us to conclude that the trial court erred by
striking portions of her supplemental decla-
ration. Therefore, we affirm the trial court's
order to strike and ignore Defoor's references
to portions that were stricken.

EN2. We will refer to Stacey Defoor, a party
to this appeal, as Defoor. For clarity, we will
refer to Terry Defoor as Terry.

FN3. The agreement also contained a provi-
sion in which RLG promised to advance all
costs throughout the litigation, for which
Defoor would be ultimately liable.

FEN4. The trial court's order was conditioned
on RLG taking steps to protect Defoor's in-
terests, including continuing with ongoing
mediation attempts at Defoor's option, and
turning over her files to substitute counsel
should Defoor engage the services of a new
attorney. The trial judge also continued the
trial to March 3, 2008.

FNS. The parties refer to services rendered
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and costs incurred on behalf of Defoor before
RLG's withdrawal as “Matter 1.” Likewise,
the parties refer to services rendered and
costs incurred after RLG's re-engagement as
“Matter 2.” This nomenclature is adopted
herein.

EN6. The settlement and re-engagement
agreement and promissory note are hereafter
referred to as “Agreement” and “Note,” re-
spectively.

EN7. The Note required that Defoor pay the
principal and interest upon the earliest oc-
currence of any of the following events: (a)
receipt of funds by Defoor in connection with
the underlying litigation; (b) the sale by De-
foor of any residential properties in which
Defoor had a title interest; or (c) June 15,
2008.

FN8. These attorneys memorialized their
advice in a letter to Defoor, which was re-
ceived by her several days after she signed
the Agreement and Note. There is no indica-
tion in the record, however, that Defoor's
receipt of the letter motivated her to attempt
to either rescind the agreement or modify its
terms.

FNO. The balance sheet identified bank ac-
counts, real properties, boats, and other as-
sets that existed at the time of the Defoor
separation, which were held by Defoor,
Terry, and GWC.

FN10. RLG's interrogatories requested iden-
tification of all bank accounts. In response to
RLG's interrogatories, Terry and GWC failed
to identify the new UBS bank account con-
taining the $950,000 portion of the
$1,050,000 Camwest assignment fee. RLG
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also issued several document subpoenas in an
effort to identify all of the community assets.
One of these subpoenas was to UBS in
Montana, where the new UBS account was
opened. UBS disclosed the existence of two
accounts, which did not contain the Camwest
assignment fee, and stated that it had not
found other accounts in the name of Defoor
or GWC.

FN11. The trial court's award included the
following: the cash sum of $2,223,368.60;
interests in real property valued by the court
at over $2 million; three Porsche vehicles
valued at $140,000 total; a boat valued at
$100,000; jewelry valued at $46,400; and
certain contract rights to which the court did
not assign a cash value.

FN12. The decision on appeal is Defoor v.
Defoor, noted at 157 Wn.App. 1033 (2010).
We reversed in part, holding that the trial
court counted twice the proceeds from the
sale of the Defoors' Costa Rica condomini-
um. We also remanded for further inquiry
into whether the trial court allocated to Terry
a line of credit debt as part of its fair and eq-
vitable property distribution. Following
proceedings on remand, Terry, GWC, and
Merrilee A. MacLean, the chapter 7 bank-
ruptcy trustee for Terry's estate, appealed.
The unpublished consolidated decision on
appeal is Defoor v. Defoor. Nos. 67457-9-1,
67458-7-1, 2013 WL 1164772
(Wash.Ct. App. March 18.2013).

FN13. At the time of this appeal, Defoor had
not recovered any cash as the result of the
award against Terry.

EN14. The trial court made an arithmetic
error and entered judgment in the amount of

$902,978.22.

FNI15. RLG submitted a motion requesting
that this court, pursuant to RAP 10.3(c) and
RAP 10.7, strike Defoor's reply brief, or, in
the alternative, permit RLG to file a response
to the reply brief pursuant to RAP_10.1(h).
RLG argues that Defoor's reply brief contains
“new arguments, authorities and evidence.”
Defoor's reply brief substantially comports
with RAP 10.3(c) insofar as it responds to
issues raised in RLG's respondent's brief.
Accordingly, we deny RLG's motion to strike
Defoor's reply brief,

FN16. Defoor does not challenge RLG's
compliance with RPC 1.8(a)(2) and (a)3).
RPC 1.8(a)}(2) prescribes that the client be
advised “in writing of the desirability of
seeking and is given a reasonable opportunity
to seek the advice of independent legal
counsel on the transaction.” RPC 1.8(a)3)
requires that the client give “informed con-
sent, in a writing signed by the client, to the
essential terms of the transaction and the
lawyer's role in the transaction, including
whether the lawyer is representing the client
in the transaction.”

FN17. The sole exception to this general rule
is discussed infra.

FNI8. Black's Law Dictionary defines an
accord as “[a]n offer to give or to accept a
stipulated performance in the future to satisfy
an obligor's existing duty, together with an
acceptance of that offer. The performance
becomes what is known as a satisfaction.”
BLACK'S LAW DICTIONARY 18 (9th
€d.2009). See Dep't of Fisheries v. J-Z Sales
Corp., 25 Wash.App. 671, 676,610 P.2d 390

(1980).
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FN19. Although the facts of the case clearly
indicate that Loveless was represented by
Holmes and his law firm two years prior to
the joint venture's fee agreement with the
firm, the court did not expressly address
whether Loveless, Tollefson, or the joint
venture, were “current clients” at the time the
joint venture agreement or the fee agreement
were signed.

FN20. Such services included drafting the
Agreement and Note, communicating with
Defoor regarding the possibility of
re-engagement, and serving and filing an
updated attorney's lien claim. As discussed
infra, Rafel later removed some of these
billing entries, excluding the work performed
from the list of work from which RLG cal-
culated its damages stemming from Defoor's
breach of the Agreement.

FN21. RLG filed a motion to strike Defoor's
statement of additional authorities, noting
that the statement violates RAP 10.§8. The
rule provides that a statement of additional
authorities “should not contain argument, but
should identify the issue for which each au-
thority is offered.” RAP 10.8. RLG is correct
that Defoor improperly presented argument
in its statement of additional authorities.
However, because we decline to consider
Defoor's new argument for the reasons set
forth above, we need not rule on RLG's mo-
tion to strike.

FN22, RLG contends that Defoor should be
estopped from asserting her claims because
she fraudulently induced RLG to enter into
the Agreement. In support of this argument,
RLG points to Defoor's deposition, in which
she testified that when she signed the

Agreement, she did not, in fact, agree to its
terms and that her acknowledgement of some
of its terms was “totally false.” Defoor also
testified that at the time she signed the
Agreement, she had plans to later bring suit
against Rafel, contesting her duty to pay legal
fees. Although she discussed this intention
with her former attorney and Terry's counsel,
she did not make Rafel aware of her plan
because she believed he would not have ac-
cepted representation. It appears, therefore,
that Defoor had no intention to honor the
Agreement and Note at the time she signed
them. However, because the Agreement is
valid and enforceable, we need not address
this claim.

Similarly, the trial court did not adjudicate
RLG's amended claims for common law
fraud and fraudulent inducement. After the
trial court granted RLG's motion for
summary judgment re: re-engagement
agreement and RLG's motion for summary
judgment dismissing negligence, breach of
fiduciary duty and other damages claims,
RLG sought leave to amend its complaint
to withdraw its claims for common law
fraud and fraudulent inducement. The trial
court granted RLG's motion to dismiss the
fraud claims without prejudice.

FN23. In discussing this claim on appeal,
Defoor relies in her briefing on portions of
the supplemental declaration that were
stricken pursuant to the trial court's order. As
earlier stated, we affirm this order.

FN24. Defoor also refers to statements made
by Rafel that purportedly reveal his
acknowledgement of the duty to track assets.
However, such evidence has no relevance to
the question of whether Rafel in fact
breached the duty.
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FN25. RLG asserts that Defoor’s claim fails
as a matter of law because Defoor cannot
prove that she would be able to collect on the
judgment even had she been awarded a larger
judgment. “[Clollectibility of the underlying
judgment is a component of damages in a
legal malpractice action.” Maison v. Wei-
denkopf, 101 Wash.App. 472. 484, 3 P.3d
805 {2000). Here, Defoor faced and faces
considerable impediments to full collection
on the judgment in the underlying litigation
because Terry and his two companies de-
clared bankruptcy.

FN26. Defoor asserts that Nord v. Shoreline
Sav. 4ss'n, 116 Wash.2d 477, 805 P.2d 800
(1991), provides for such damages. This is
not at all clear, and need not be decided by us
in order to resolve this dispute.

FN27. In particular, Tilden was asked to
opine on the reasonableness of the hourly
rates charged to Defoor by RLG, whether the
work performed in light of the amount at
stake and the end result was necessary and
appropriate, whether the time entries of the
billings of RLG and other time records were
sufficiently detailed to judge the reasona-
bleness of the attorney fees charged, and
whether the total hourly fees charged were
reasonable under the circumstances. Tilden
was also asked to opine as to whether the
costs incurred were reasonable. All of his
testimony was favorable to RLG.

FN28. Tilden evaluated the reasonableness
of Rafel's hourly rate based on several fac-
tors, stating that, “[Rafel] took over a case in
which: (a) the client had fired her prior law-
yer; (b) he would have to conclude the case to
get paid; (c) he would have to win to get paid;

(d) he would have to prevail on appeal to get
paid; (¢) he would have to enforce the
judgment to get paid; (f) his client would then
have to pay him; and (g) he would have to
pay or forestall payment of hundreds of
thousands of dollars in costs—that he might
never recover ....*

FN29. CR 56(d) provides:

Case Not Fully Adjudicated on Motion.
If on motion under the rule judgment is not
rendered upon the whole case or for all the
relief asked and a trial is necessary, the
court at the hearing of the motion, by ex-
amining the pleadings and the evidence
before it and by interrogating counsel,
shall if practicable ascertain what material
facts exist without substantial controversy
and what material facts are actually and in
good faith controverted. It shall thereupon
make an order specifying the facts that
appear without substantial controversy,
including the extent to which the amount
of damages or other relief is not in con-
troversy, and directing such further pro-
ceedings in the action as are just. Upon the
trial of the action, the facts so specified
shall be deemed established, and the trial
shall be conducted accordingly.

This claim was asserted in the alterna-
tive—in the event that full recovery was
not granted on summary judgment.

FN30. After removal of several time entries,
the total amount of RLG's claim, excluding
interest, was $1,286,162.21, which included
$497,117.50 for fees in Matter 1 and
$405,860.42 for fees in Matter 2. Notably,
Defoor testified at deposition that she did not
know if the services recorded in the time
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records were performed or not.

FN31. In addition, Defoor's briefing on ap-
peal cites to the record for additional exam-
ples of what she assumes to be excessive
charges. However, her citation is to a sup-
porting document and its attached exhibits
that were submitted to the trial court in con-
nection with a later motion, after the trial
court entered partial summary judgment on
attorney fees and costs. Therefore, in ac-
cordance with RAP 9.12, we decline to con-
sider such evidence, as it was not called to the
attention of the trial court prior to its sum-
mary judgment ruling.

FNL. See also WSBA Advisory Opinion
2178, “Client signing judgment for estimated
attorney's fees in dissolution case” (2008) (A
lawyer violates RPC 1.8(a) by obtaining a
stipulated judgment to secure anticipated fees
in advance of undertaking representation.
The Committee “question[ed] whether it
would be proper under any circumstances to
obtain a negotiable promissory note for a
sum certain from a prospective client prior to
work being performed or fees being
earned.”); WSBA Advisory Opinion 1044,
“Conflict of interest; receipt of deed of trust
to secure future fees” (1986) (Where a law
firm “received a deed of trust and promissory
note to secure legal fees for future represen-
tation,” the law firm was required to comply
with RPC 1.8(a) “if [the deed and note] were
a security interest.” (Emphasis added.)).

IN2. (Emphasis added.)

pertinent part:

Considerations in Securing a Fee Obli-

gation

Most state and local bar opinions and court
decisions have looked to [ABA] Model
Rule 1.8(a) when considering this issue.
That rule applies to business transactions
with clients. Although a fee agreement
with a client is not generally considered to
constitute a business transaction, the
transaction with a client to secure a fee is
itself regarded in most state and local bar
opinions and court decisions as a business
transaction. The [ABA] Committee [on
Ethics and Professional Responsibility]
agrees.

(Footnotes omitted.)

FN4. (Second emphasis added.)

ENS. RPC 1.8(i) states:

A lawyer shall not acquire a proprietary
interest in the cause of action or subject
matter of litigation the lawyer is conduct-
ing for a client, except that the lawyer may:

(1) acquire a lien authorized by law to se-
cure the lawyer's fee or expenses; and

(2) contract with a client for a reasonable
contingent fee in a civil case.

FN6. RLG did not establish:

(1) there was no undue influence; (2) he or
she gave the client exactly the same in-
formation or advice as would have been
given by a disinterested attorney; and (3)
the client would have received no greater
benefit had he or she dealt with a stranger.
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In re Disciplinary Proceeding Against
McGlothlen, 99 Wash.2d 515, 525, 663

P.2d 1330 (1983).

Wash.App. Div. 1,2013.
Rafael Law Group PLLC v. Defoor
--- P.3d ----, 2013 WL 4432173 (Wash.App. Div. 1)

END OF DOCUMENT
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Thiy Setilement Agrecmet snd Attornsy Re-eogagement Agreement i3 eotered into
betwean Stacey Defber (“Dafoar™) on the ane band md Asthauy L. Rafkl xud Rafel Law Croup

T pLLe (individually and cotiectively “RL.0™) onthe othee,” The vifective date of s Apeement

is Pebraary 15, 2008,

Beuttals

A, Ou June 79, 2007, Defoor sagaged RLG to provide logal representation o her on
3 contingent fet busis i o vase that was then (and is now) pending in' the Superior Court of
Washington for Xing County inder Consolidatad Case Nos, 06-2-92531-1 mnd 06-2-33145-{
{the “Litlgrtion™), In the Litigation, Duibor seeks a1 detrmainmtion that she hed & mercyisious
wlstionship with Terry Maetk Defoor and seeks 2 just and equitsble distibation of propety
incident to fhe trmination of the selationship,

B, Tn Decemnber 2007, differences arose betwoen Defhior and RLG that led RIG w0

file & xaction for leave o withdmw 28 counsed for Defoor, By ovler dated Jaruary 7, 2008, the

sowt found good cause for withdawal sad pranted KLG's motian to withdraw, cffrctive Janumry
10, 2008, e diffecences betvenn RLG snd Diefoar indltdad » dispute over Defour®s sbligation

’ o RLG for siomey’s fess and costs pursuerit to the Jans 29, 2007 contlogent fo Agreament and

the relicf thar Defoor coald Tawfully seek in the Litgation based v the available ovidanse,

L, As of Jaauary 10, 2008, RLG bas ineurred attomey’s fees on Defoor's bebalf in
e amount of $505,000 and has advaused costs or obligated ftself for posts, prroardly for
expeats, In the amount of $270,000.

D. ?%W«ggmﬁgag?guﬂgaﬂgﬁ
1o re-engage RLG to xeprossat her fn the Litigeion wnd RLC 1y willing to represent Defoor again
{0 1he Litigation, on the tatmis xnd conditons set forth heveln.

ol Now, therefare, In consideration of the mutnal promises set forth herein, the parties ugree
us OWE

Amesent
1, Recitaly, The foregoing recitals are Incorporsted bnto this Agreament,

L2 Represeptation,  Upon wxecution ood delivery of this Agretment and of the
promissary note described herein, RLG shall file 3 notice of appearance for Defoor in the
Litigation wnd shall thersadter vepresout Dafosr In te Litigadon. This agrocmoent stall obligatr
RLG 70 represent Defoor from the date of sypoarancs tiwoogh completion o trial is the supedor

T court, i ths Lidgadon gooy to tial, but shal) oot obigate RLG to represoat Defoor & any sppeal

<D

S 3T5ar.0x
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(wbethes by Defoos ar by Tewy Defoor o GWE, Tncs) from & Judgmens of the superioc cowt.

Representation gﬂn-ﬁm&.égﬂo?g@g&ggu«@ﬁﬁm
RLG, Zﬂgdggna%wﬁmﬁggﬂgﬂ%g%Sv&é*
wilh respect to her mortgags or jesursnce obligstions oy the Htlgation ta Missoud involving
Defoor’s parests; RLG"s represeration s limited to the Litigation.

3. ackoowledgement of Past Peex aud Costy, Defbor berchy scknowiedges her
obligatian o RLG for sitommey’s fees through Funuary 10, 2008 o the ¥mount of 305,000 und in
sddition for costy sdvenped by RLG (or for which KLO obligated itself) through Jamuasy 16,
2008 in the amount oF $270,000. Defoor shiall sxacate xnd deliver o KLG, with this Agrermexd,
» promiysory bote W the foon attachsd horeto as BExbib®t A. The promisstry vots will bear

fmerest sy provided thoroin, Tho esxmtion and delivery of such promissory note is a condition -

precedent o this Agrocment. RLG shall bave no obligabon to represant Defoor ualesy and ootil
this Agreement aod the promissory otz described bozin aw filly excouted and delivesed to
RLG.

4, Foes and Costy For Ra-nprgemen ggﬁ&mﬁ\ogm&u.ﬂgﬁdﬁ
of Defoor pursuenst to this Agreement, wnd shall reimbures RLG for any aud all costs advanced
by RLG on Defioor’s behalf io the Liigstion, Boesuse Datfoar is unable to pay foes or costs ov a
sunent basis, and because of the prior Asptts over the contingeut fou agroemont, RLG's fees for
survices repdered purmumt 1o iy Agresment shull be detemrinsd on sn howly foo basls waing
RLEGs regnidr foo scheduls for contiogent Giigation, rathey than s a prreentage of the rocovery,
The feos sv compruted stull be billed to Defoor maothly and the amowt thereof shall be treated
s Additional Adviuees under the promissary note described in pasagisph 3. Delfoor shiall be
obligated to pay said fees jogardless of the votcome in the Litgation or Dedoor's recovery
therein, In addition, RLG will sdvence the costs needed to Indag the Lidpation to tdal, Thismay
include, ymang othey Gings, ndditional ey $br experts, photocopy costs, oplive logal regearch
dutabuss charges, service of subpoena fees, witiass foey, mediation fors, wnd other customary
exproses. Defoor-agrees 10 refmbuse RLA for afl costs advanced, regardless of the outtoote in
the Litigation or Defbar’s recovery thegein, and the mpounts so advenced. shall be teated as
Additional Adverces under tha proanissory note described in parsgraph 3,

s Licn. Defopr hereby grants RLG ¢ Hea for the total oo of the past foos and
costs for which sho is obligated (5775,000), plas the amount of additianal fees and osts incurred
by or on behalf of Defour pursunnt to this Agreement, This Hen shall apply and be enforceablc
against sy veoovezy by Defoor ia the Litigation and any ssssts of Defoor, whether xwarded in
the Litigatiof, obisioed In serflemsnt, or otherwise. Any paymeat sd/or vansfier of property o
Defoar ox for Dedoor's beucfll in the Litigation shall be paid or given, ag the case pay be, w
RLG s trost for Defoor, snd RLG may use 3aid fngdy o property 1o discharge, In whole or in
pazt, eny muounty due to RLG undey thds Agrooment ox the Promissary Note, -

6,  Coonpgation. Defoor agrees o cooperats with RLG in the Litigation sad to
refrain from demanding or requeatiag that RLG seek recovery 0f amounts or essets for shigh
there s up weitten prool. Defoor understands and agrees that KL.O carmot ethjeally pursie assels

“for which thexe is 00 wiittea proof wnd must Hradr ity demands befors and st ginl 1o those assels

for wileh thers {s adequute prool. Defocy s sgrees that RLO will be contersding that the

<D

HLesey b
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“universe” of assets avadlable for division in the Liigation ronsists of the assetr doscribed and
listed in ths Balance Shezt prepared by Paul Sciphen and marked = his deposition. T the
Litigation, Defoor will oot seek or seek %o ‘have RLG contead for assets othey than the zssets
listed in said Balance Sheet. Defoor will not {mitiate any contact with Terry Defoor, Mr,
Defoors family members or Mr. Dafoor's comsel during the pendency of the Litigation, and
wilf pot szspond 10 any contact initisted by Mr, Defoor; his Sanlly members or his counsel, All
tompaunication of gny kind by Defoor with Mr, Defbor or his counsel during the term of this
Agreanmient shall be conducted exclusively thyvogh RLG, Defbor shall aot zeasomably and in
good faith with respeot b sertleemt of the Lifipation and shall atiéad and puctivipate in any
further saedistion ordered by the court o srvanged by agreezosnt of pomuusel,

B dul Defoor shall be solaly responsibile for
mmngmgmzmdmofmymdmwwwmwmwmmmw:w
bcwlctympm’uefw&zwmormmhdﬁn&mahmfmmdmm

Nou-ciyewmvention. Noumymdzmmwammobhmom imposcd
byﬂzisAmm:, whether throngh the use of 2 #5ide” or other agreement with Terry Defoor or
by rovany of any artifice or device or otherwise, shall be valid.

9. Free gnd Voloptary Act. Defoor bereby certifies that she is of sound mind snd
has fully read this sgrecament, that she understands it, that she bas been given the
ppportunity tv convult with independent legal counsel of ker choosing snd has either 5o
conyolted or waived her right to consult, and that she hay execated this Agreement and the
sccowpanying promisory note a5 ber free sud voluntary ael aud deed, without coercion,
duress oy undue lufleence of any kind.

Agreed to this_/ 77 day of February, 2008,

Stacey Difior o

; thess (sigbature)
jzﬁ'ﬁlv LA

Prinf 17 wituess name

AN Ge.‘/ﬁrfc@a? AUFS /Izam/w FA FH/IES

Print 1° witness addsess

al3esay.f
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blpcence [
Print 2™ witness wmne
O y # Y /%z{%‘a’

Print 2°° witness eddress

RAFEL LAW GROUP PLLC

,:,,A/jﬁ\/\

Authony L. Rafed, Managing Partner

Stmteof FLURIXA .}

}as
Copmty of L. 0LL ) EX }
Ou this 14 day of Felirusry, 2008, before ave, the undersigned Notary Pudlic in and for

the State of __ L0211 DA » Suly eorumisdoned and swoum, porsoneily sppesred Swcey 3,

Defoor, w me known 0 be, or having shown satisfactory evidence of bedug the prson who
cxcoutsd the foregoing fustrument, and on dath acknowledged In the yresesce of the two
wimesseswedabwnmdimtwwbehwﬁumdvdmmnddzcd for the uses
#nd purposes thereln mentioned. )

mﬁmmwoﬁmﬂwmmwmme&hme
wbove written. s

No}’ublicinandf theSts of LoLl 0f

Residing st _ £ C?awlae cowyyy 2y

Wappmmmcxp!rw ~pé -8/

SHyusisn

£
et s Rk Wb ¥ 4 vy ®p
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LENDER: Radel Law CGroup PLLC

Feb 18 08 11:12p Stsvey Dafoar ‘ 239-334-784%5 p.7

—t— . o————— Sop— To—_———t  Wpo—o——  SO—— Vool oot d———— ot ¥possosog oot
Py

PROMISSORY NOTRE !
' i
DATE: February 15, 2008 :
BORROWER: Stacey J, Defoor !
' 24633 NE 133" Strent
Duval, WA 98109

999 Third Avs., 1600
Seuitle, WA 98104

LOAN AMOUNT: $775,000.00

. g 3 et e 4 WA onttm St St & 3

FOR VALUE RECEIVED, Stacey 1, Defaor (“Borrvwer™) promises to pay 10 the order of Rafel
Law Group PLLEC (“Lesdwr™), uz 999 Third Aveme, Sufte 1604, Seattle, Washington 98104, or
such othet place us Leadtr may From time W tme dos : i wiiting, the sam of Seveo
Fundrod Seventy Five Thousand a0d no/100 Dollas (8775,000.00) (the *Loxa™), iv lawiw
monsy of the United States of Amperica, togethtr with interest on the uapald principal balance
from it i Sine optstanding herermder Fom, Jaguary 10, 2008 unti] puid ot the applicablo wis

Scttlament Agreement gnd RoEnsssement Aprerment This Note Is gives by
Borrower in eonnection with the Setilammit Agroement and ReEngegement Agrssment saered
WWBWMM&WMwuoﬂMH.m&ﬂ‘WM.
2. Repoyment. Bogower shd] cepay principal and duc apder this MNots upon 2oy of
e following ovests, uotil the principal and adl accrved taterest fs paid in Hll

H

2 Reovipt of fonds by or on behalf of Bomower|in conmeotisn with that ceriain
setlan pading B the Supmittr Cout of Washi for Xing County wder Se
case name Stacey J. Defdor v, Teny Mk 1, Consolidated Case Nos, 06-2-
325311 and 06-2.33145-1, i
b. "The selo by Bomower of mny residentinl ptvpaticsinwhidx Bowower bas a tite
. hme 15, 2008, ;
3. Additions) Advepces. Underthe Agresnient, Leader iS continuing to provide services to

_ and pdviscing costs on behalf of Borrower, Tho vahiz of all addidoos] servicos roupdered,

detenmined us set forth in the Agreement, sd die doount ofiefl addiiopal costs advansed by
Londes to ar on bebalf of Borower as provided in the Agroemdar, shall be added to the principal
wmount of this Note, teeated 2y Additiossl Advanpes heraumder, end paysble in zocordanes with
the wgms bereof, Bomower heroby agrees o excoute any fiiber documentation requasted by

o _A | <0
PAGE_.._...!.‘,..--—»' l #i30501

Page 1850
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Felz 18 068 1i:1Rp Stacey Defoor

—————— S—— | ro——y  dororns W Wt Wotvicusss st Tobbvanstnas ooty Wossousdn

298 -994-7945

mwmwmmuwmmmmmimmmme

have been added to e prircipel dos undexthds Note,
. 4 Intexest Rate The axmount of this Note shall

peroent per month from aod afler Jantary 10, 2008 wti] paid in

sty Additions] Advmoes unless there {s ag Event of Defiult

interest atthorﬂu of voe (1)
Interest shall not acerue on
defined balow, in which oase

mwxmmmmmam:ﬂdm (1) pervent pex mouth from aud

after e daty of suzk Event of Defsull mitl] e
whichiver shall fixst ooz,

S. Proaxyment, Bmwwqumsomwmmmhﬂmmﬁm«h

6. &éﬁm_ﬁz_ml’w
may be ied, 21 the sole dscrotion of Lender, 0wy owder
hercunder,

part at-ayy e or from trae to e without premiom
recoived by

or the Note i paid. in Sult,

from or on behall of Borrower
iy smnoonts due end owing

7. Wmnmdmv{m&mm”ﬁmmﬂvmd

Defadt™ under this Note:

w.  The failuwe by Borrower o make =5y payment
days witer its dos dats,

& prawegal breach by Borrower of any of the

o Borrower filny s petition n banloaptey or foran.

this Notz within seven (7)

‘ofthe Aprocrrent,
end, vecrgan{zation or

oy Yiher form of debtor relied, or a petivon is Hled sgaiast Bocower,

d Ammmumwm@pmmm

for Borrower orthe proparty of Bogower,
e Boooywer mekes xn udmahtﬁx thw benefit

f Thess is sn stinclunent, exeoufion, of,pthyr fod

8  Remedies Upon any Event of Defisall, Lender may d
mdnﬁm:m&in&cr&immedxatdyduendpqxb};. Wh

2 astee, xecedver Or gondian

heg cxeditors.
seizure of any property of

lare the entire privcipal balsnce
or un Lendoy exercises soch

optiou to acezlerats, the eatips privcipal balanoe, all accrued interest, and all othyr smounts

payable wider this Note shall bexx jnterest from the date of

Rate specified sbove,
9. Comygnd Fees of Collactiop, Borrower shall reimb
foos and pthar costs md intmoed in colleoting or

andd expenses shall include those incursd with or without yoit
or enforcenuent of xights wader any present or fisiure fedoral

xad
mﬁ@%@e@ﬁw pooceeding.  Any jodgme

T i

P e

Page 1851

Event of Default at the Interest

u Lender o Gexoand Sor all Jegad
iy Note, Such foes, costs
nxynppul.m?mmdinz

ol oy mterecsivershi
recovered by Lender shall benr

W Ivsge
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bporimindon SR T L S
i S— O o——” S1——— b o——  T————s W———— n— O———. Stoabog i oot moets sttt Sotvaivens -
- o = :

10, o Bomrgwer bereby walves ce, dcmmd,ymmnncurfor
payment, uotice of protest, and notics of nogpayrueg of this N

1. Applicsble Law, This Note is made with reference (o and is so0 be consmued in
accordance with the laws of the Stats of Washington, without d 1o that stEie’s choies of law

rules.

NOTICE: ORAL AGREEMENTS OR ORAL
EXTEND CREDIT, OR TO FORBEAR FROM ENFi G REPAYMENT OF A
DEBT ARE NOT ENPORCEABLE UNDER WASHINGTON LAW,

State of FLaaz'Zm 1.
} 5%
County of Corree }

On this 197 day of Fetwuary, 2008, before. tos, the imdbrsigned Notary Public is end for
the Stato of __ FLoR 1D 4 _,dnlyoommiaﬁomdmd;mmunﬂlyaypmmésmyl
Defoor, 0 me kmown o be, or having shown ssisfctory evideoce of being the person who
exeened the foregoing instrurpent, wed bhaving on outh ledged sxid instroment to be her
free und voluntary ant and deed, for the uses aud putposes menticned,

WITNESS my hand and officia) seal hexcto affixed the day and year in this certificate
sbove waitten,

v N

dH1IBEK

A-13 Page 1852
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N THE SUPERI]

IN AND FOR THE COUNTY OF KING

-

Hon. Lawrs Invean

OR COURT OF THE STATBE OF WASHINGTON

ANDTO: Stacey Defoor

STACEY DEFOOR, C,
' » No. 06-2-32531-1 SEA
Patitioner, 06-2-33145-1 SEA
’ Consolidated
Y.
) ATTORNEY'S CLAIM OF LIEN -
TERRY MARK DEFOOR, {UPDATED)
Respondent. ’
TERRY DEFOOR and G.W.C,, INC,,
 Plaintiffs,
v.
STACBY DEROOR,
Defendant.
T0: “The Clerk of the Court

ANDTO:  Gail Wahrenberger, Thomas Lemer and Stokes Lawrence, P.5., attorneys for
Tory Defoor snd G.W.C., Inc.

AND TO; Terry E. Thomson and Sterberg, Thomson, Okrent & Scher, PLLC, sttorneys
for Terry Defoor and G.W.C,, Ing.

ATTORNEY'S CLAIM OF 1 - ‘ .
TTORNEYS C LIEN (UPDATED) - Pags | RAFEL LAW GROUP.

220502002

B 999 3 Avs., Ste, 1600, Semttle, WA 98104
W mai 206.838.2650 fax 206.438.3661

e 28 by - -1
Viilnass
Reti 2vpvlund 542-8351
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11
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14
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16
17
18
19
20
21

23
24

25

L Claimotflien

5

Plesse take notice that attomey }\mhnny L, Rafe] and Rafel Law Group PLLC
("Attorneys”™) claim a Ben, pursusnt tv RCW 60,40.010, for the value of the scrvices

performed by Attormays in this action, and for all costs advanced by Atlorneye on behalf of Sl

Btseey 'Defoor in connection with thiv aclion, In accordmes with the agreement between
Attorneys and Stacey Defoor dated Juns 20, 2007. '

2. ltems lo Which Lien Attaches

The lien is claimed ageinst the following: {1) money in tho hands of Terry Defoor
and/or G.W.C,, Inc,; (2) this action and ity proeeeds; and (3) any judgment entered in thix
ection.

3 Amowtoflim

The amount of the aforementioned lien is for the sum due under Attomoeys' agreement
with Stacey Defoor, which sum is thirty (30) percent of the total amount recovered by Stacey
Dejoor in this sction, plus the total zmount of s!l costs advanced on bebalf of Ms, Defoor by
Attoraeys in this sction, For purposes of said agreerent, the “total amoun! recoversd”
inoludes both cash and the fair market valve of n:;y and sll noncash ssgats awarded or
distributed to Ms. Defoor pursuant 1o agreemant or judgment. Altamatively, Attomeys claim
2 lien'in fhe amount of the value of their servives rendered 1o Stasey Defoor, which amouut iy
not less than $505,000, plos costs in an amoual of not less tbm $270,000.

DATED this 14th day of January, 2008,
RAFBL LAW GROUY PLLC

By: d’)/‘“\__—

Anthony L. Rafel, WSBA#13194
Cynthia B. Jones, WSBA 38120

Attorneys for Petltioner Stacey Defoor

ATTORNEY'S CLAIM OF LIEN (UPDATED) -~ Page 2 " RAFEL LAW GaoOUP

Py 959 31d Ave,, Ste. 1500, Seattle, WA 98104
P g
- W oratn 206.898.2060 fux 206,838.2¢61

Page 1688
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RULE 1.8 CONFLICT OF INTEREST: CURRENT CLIENTS:
SPECIFIC RULES

(a) A lawyer shall not enter into a business transaction with a client or
knowingly acquire an ownership, possessory, security or other pecuniary
interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest
are fair and reasonable to the client and are fully disclosed and
transmitted in writing in a manner that can be reasonably understood by
the client;

(2) the client is advised in writing of the desirability of seeking and is
given a reasonable opportunity to seek the advice of mdependent legal
counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client,
to the essential terms of the transaction and the lawyer's role in the
transaction, including whether the lawyer is representing the client in the

transaction. |

* * ¥

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer's liability to
a client for malpractice unless permitted by law and the client is
independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an
unrepresented client or former client unless that person is advised in
writing of the desirability of seeking and is given a reasonable
opportunity to seek the advice of independent legal counsel in
connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action
or subject matter of litigation the lawyer is conducting for a chent except
that the lawyer may:

(1) acquire a lien authorized by law to secure the lawyer's fee or
expenses; and
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- (2) contract with a client for a reasonable contingent fee in a civil
case.

(m) A lawyer shall not:

(1) make or participate in making an agreement with a
governmental entity for the delivery of indigent defense services if the
terms of the agreement obligate the contracting lawyer or law firm:

(i) to bear the cost of providing conflict counsel; or

(ii) to bear the cost of providing investigation or expert services,
unless a fair and reasonable amount for such costs is specifically
designated in the agreement in a manner that does not adversely
affect the income or compensation allocated to the lawyer, law
firm, or law firm personnel; or

(2) knowingly accept compensation for the delivery of indigent
defense services from a lawyer who has entered into a current agreement
in violation of paragraph (m)(1).

COMMENTS
Business Transactions Between Client and Lawyer
[1] A lawyer's legal skill and training, together with the relationship of
trust and confidence between lawyer and client, create the possibility of

overreaching when the lawyer participates in a business, property or
financial transaction with a client, for example, a loan or sales transaction

or a lawyer investment on behalf of a client. The requirements of paragraph

(a) must be met even when the transaction is not closely related to the
subject matter of the representation, as when a lawyer drafting a will for a
client learns that the client needs money for unrelated expenses and offers
to make a loan to the client. The Rule applies to lawyers engaged in the sale
of goods or services related to the practice of law, for example, the sale of
title insurance or investment services to existing clients of the lawyer's legal
practice. See Rule 5.7. It also applies to lawyers purchasing property from
estates they represent. It does not apply to ordinary fee arrangements
between client and lawyer, which are governed by Rule 1.5, although its
requirements must be met when the lawyer accepts an interest in the client's
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business or other nonmonetary property as payment of all or part of a fee.
In addition, the Rule does not apply to standard commercial transactions
between the lawyer and the client for products or services that the client
generally markets to others, for example, banking or brokerage services,
medical services, products manufactured or distributed by the client, and
utilities' services. In such transactions, the lawyer has no advantage in
dealing with the client, and the restrictions in paragraph (a) are unnecessary
and impracticable.

[2] Paragraph (a)(1) requires that the transaction itself be fair to the
client and that its essential terms be communicated to the client, in writing,
in a manner that can be reasonably understood. Paragraph (a)(2) requires
that the client also be advised, in writing, of the desirability of seeking the
advice of independent legal counsel. It also requires that the client be given
a reasonable opportunity to obtain such advice. Paragraph (a)(3) requires

that the lawyer obtain the client's informed consent, in a writing signed by

the client, both to the essential terms of the transaction and to the lawyer's
role. When necessary, the lawyer should discuss both the material risks of
the proposed transaction, including any risk presented by the lawyer's
involvement, and the existence of reasonably available alternatives and
should explain why the advice of independent legal counsel is desirable.
See Rule 1.0(e) (definition of informed consent).

[3] The risk to a client is greatest when the client expects the lawyer to
represent the client in the transaction itself or when the lawyer's financial
interest otherwise poses a significant risk that the lawyer's representation of
the client will be materially limited by the lawyer's financial interest in the
transaction. Here the lawyer's role requires that the lawyer must comply,
not only with the requirements of paragraph (a), but also with the
requirements of Rule 1.7. Under that Rule, the lawyer must disclose the
risks associated with the lawyer's dual role as both legal adviser and
* participant in the transaction, such as the risk that the lawyer will structure
the transaction or give legal advice in a way that favors the lawyer's
interests at the expense of the client. Moreover, the lawyer must obtain the
client's informed consent. In some cases, the lawyer's interest may be such
that Rule 1.7 will preclude the lawyer from seeking the client's consent to
the transaction.

[4] If the client is independently represented in the transaction, paragraph
(a)(2) of this Rule is inapplicable, and the paragraph (a)(1) requirement for
full disclosure is satisfied either by a written disclosure by the lawyer
involved in the transaction or by the client's independent counsel. The fact
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that the client was independently represented in the transaction is relevant
in determining whether the agreement was fair and reasonable to the client
as paragraph (a)(1) further requires.

* % %

Limiting Liability and Settling Malpractice Claims

[14] [Washington revision] Agreements prospectively limiting a lawyer's
liability for malpractice are prohibited unless permitted by law and the
client is independently represented in making the agreement because they
are likely to undermine competent and diligent representation. Also, many
clients are unable to evaluate the desirability of making such an agreement
before a dispute has arisen, particularly if they are then represented by the
lawyer seeking the agreement. This paragraph does not, however, prohibit a
lawyer from entering into an agreement with the client to arbitrate legal
malpractice claims, provided such agreements are enforceable and the
client is fully informed of the scope and effect of the agreement. Nor does
this paragraph limit the ability of lawyers to practice in the form of a
limited-liability entity, where permitted by law, provided that each lawyer
remains personally liable to the client for his or her own conduct and the
firm complies with any conditions required by law, such as provisions
requiring client notification or maintenance of adequate liability insurance.
Nor does it prohibit an agreement in accordance with Rule 1.2 that defines
the scope of the representation, although a definition of scope that makes
the obligations of representation illusory will amount to an attempt to limit
liability.

[15] Agreements settling a claim or a potential claim for malpractice are
not prohibited by this Rule. Nevertheless, in view of the danger that a
lawyer will take unfair advantage of an unrepresented client or former
client, the lawyer must first advise such a person in writing of the
appropriateness of independent representation in connection with such a
settlement. In addition, the lawyer must give the client or former client a
reasonable opportunity to find and consult independent counsel.

Acquiring Proprietary Interest in Litigation

[16] Paragraph (i) states the traditional general rule that lawyers are
prohibited from acquiring a proprietary interest in litigation. Like paragraph
(e), the general rule has its basis in common law champerty and
maintenance and is designed to avoid giving the lawyer too great an interest
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in the representation. In addition, when the lawyer acquires an ownership
interest in the subject of the representation, it will be more difficult for a
client to discharge the lawyer if the client so desires. The Rule is subject to
specific exceptions developed in decisional law and continued in these
Rules. The exception for certain advances of the costs of litigation is set
forth in paragraph (¢). In addition, paragraph (i) sets forth exceptions for
liens authorized by law to secure the lawyer's fees or expenses and
contracts for reasonable contingent fees. The law of each jurisdiction
determines which liens are authorized by law. These may include liens
granted by statute, liens originating in common law and liens acquired by
contract with the client. When a lawyer acquires by contract a security
interest in property other than that recovered through the lawyer's efforts in
the litigation, such an acquisition is a business or financial transaction with
a client and is governed by the requirements of paragraph (a). Contracts for
contingent fees in civil cases are governed by Rule 1.5.

Indigent Defense Contracts

[25] Model Rule 1.8 does not contain a provision equivalent to paragraph
(m) of Washington's Rule. Paragraph (m) specifies that it is a conflict of
interest for a lawyer to enter into or accept compensation under an indigent
defense contract that does not provide for the payment of funds, outside of

the contract, to compensate conflict counsel for fees and expenses.

[26] Where there is a right to a lawyer in court proceedings, the right
extends to those who are financially unable to obtain one. This right is
affected in some Washington counties and municipalities through indigent
defense contracts, i.e., contracts entered into between lawyers or law firms
willing to provide defense services to those financially unable to obtain
them and the governmental entities obliged to pay for those services. When
a lawyer or law firm providing indigent defense services determines that a
disqualifying conflict of interest precludes representation of a particular
client, thelawyer or law firm must withdraw and substitute counsel must be
obtained for the client. See Rule 1.16. In these circumstances, substitute
counsel is typically known as "conflict counsel." '

[27] An indigent defense contract by which the contracting lawyer or law
firm assumes the obligation to pay conflict counsel from the proceeds of the
contract, without further payment from the governmental entity, creates an
acute financial disincentive for the lawyer either to investigate or declare
the existence of actual or potential conflicts of interest requiring the
employment of conflict counsel. For this reason, such contracts involve an
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inherent conflict between the interests of the client and the personal
interests of the lawyer. These dangers warrant a prohibition on making such
an agreement or accepting compensation for the delivery of indigent
defense services from a lawyer that has done so. See ABA Standards for
Criminal Justice, Std. 5-3.3(b)(vii) (3d ed. 1992) (elements of a contract for
defense services should include "a policy for conflict of interest cases and
the provision of funds outside of the contract to compensate conflict
counsel for fees and expenses"); People v. Barboza, 29 Cal.3d 375, 173
Cal. Rptr. 458, 627 P.2d 188 (Cal. 1981) (structuring public defense
contract so that more money is available for operation of office if fewer
outside attorneys are engaged creates "inherent and irreconcilable conflicts
of interest").

[28] Similar conflict-of-interest considerations apply when indigent
defense contracts require the contracting lawyer or law firm to pay for the
costs and expenses of investigation and expert services from the general
proceeds of the contract. Paragraph (m)(1)(ii) prohibits agreements that do
not provide that such services are to be funded separately from the amounts
designated as compensation to the contracting lawyer or law firm.

[29] Because indigent defense contracts involve accepting compensation

for legal services from a third-party payer, the lawyer must also conform to
the requirements of paragraph (f). See also Comments [11][12].

[Amended effective September 1, 2006; April 24, 2007; September 1,
2008; September 1, 2011.]
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AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

Formal Opinion 02-427 May 31, 2002
Contractual Security Interest Obtained by a
Lawyer to Secure Payment of a Fee

A lawyer who acquires a contractual security interest in a client’s prop-
erty to secure payment of fees earned or to be earned must comply with
Model Rule 1.8(a). 4 lawyer may acquire such a security interest in the

" subject matter of litigation in which the lawyer represents the client;
however, the acquisition of such a security interest must be authorized
by law as required by Model Rule 1.8(i).!

This opinion addresses considerations that pertain to a lawyer's obtaining a
contractual security interest in property of a client to secure payment of the
lawyer’s fee.?

Propriety of a Security Interest, Generally

In Informal Opinion 593° this Committee, interpreting the ABA Canons of
Professional Ethics, stated that: “[I]t is not per se improper for an attorney to
take security for the payment of a fee earned or to be earned.” Since that time,
state and local bar opinions relying on the ABA Code of Professional
Responsibility and on the Model Rules of Professional Conduct generally
have supported the conclusion that there is nothing inherently unethical in a
lawyer asking a client to provide security for payment of fees.* In this opin-

1. This opinion is based on the Model Rules of Professional Conduct as amended
by the ABA House of Delegates in February 2002 and, to the extent indicated, the pre-
decessor Model Code of Professional Responsibility of the American Bar Association.
The laws, court rules, regulations, rules of professional conduct, and opinions promul-
gated in the individual jurisdictions are controlling.

2. Taking a security interest for the payment of a reasonable fee is not itself reason
to call into question the reasonableness of the fee under Model Rule 1.5.

3. ABA Comm. on Ethics and Professional Responsibility Informal Op. 593 (Oct.
25, 1962) (Mortgage Note to Secure Future Fee), in 1 INFORMAL ETHICS OPINIONS 184
(ABA 1975).

4. See, e.g., Iowa Sup. Ct. Bd. of Professional Ethics & Conduct Op. 82-14 (Nov.
11, 1982); Los Angeles County Bar Ass’n Formal Op. 398 (May 6, 1982); Michigan

AMERICAN BAR ASSOCIATION STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBIL-
TY, 541 North Fairbanks Court, 14th Fioor, Chicago, llincis 60611-3314 Telephone (312)988-5300
CHAIR: Marvin L. Kamp, Cleveland, OH Q Loretta C. Argrett, Washington, DC O Michaei E. Bragg,
Bloomington, iL Q Thomas M. Fitzpatrick, Seattle, WA O Mark |. Harrison, Phoenix, AZ G Daniel W.
Hildebrand, Madison, W Q Donald B. Hiliker, Chicago, Il Q William H. Jeffress, Jr., Washington, DCQ

Bruce Alan Mann, San Francisco, CA O M. Peter Moser, Baltimore, MD O CENTER FOR PROFESSION- .
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ion, we reaffirm Informal Opinion 593 and discuss further issues under the
Model Rules on the subject of securing payment of a fee,

Considerations in Securing a Fee Obligation

Most state and local bar opinions and court decisions have looked to Model
Rule 1.8(a)’ when considering this issue.® That rule applies to business trans-
actions with clients. Although a fee agreement with a client is not generally
considered to constitute a business transaction, the transaction with a client to
secure a fee is itself regarded in most state and local bar opinions and court
decisions as a business transaction.” The Committee agrees. Indeed, Comment
[16] to Rule 1.8 states: “[w]hen a lawyer acquires by contract a security inter-
est in property other than that recovered by the lawyer’s efforts in the litiga-
tion, such an acquisition is a business or financial transaction with a client
and is governed by the requirements of paragraph (a).”

Informal Ethics Op. RI-27 (May 19, 1989), Connecticut Bar Ass’n Informal Op. 99-
24 (May 14, 1999); New Hampshire Bar Ass’n Ethics Committee Advisory Op. 1986-
87/4 (Jan. 13, 1987).

5. Rule 1.8(a) states:

(a) A lawyer shall not enter into a business transaction with a client or
knowingly acquire an ownership, possessory, security or other pecuniary
interest adverse to a client unless:
(1) the transaction and terms on which the lawyer acquires the inter-
ests are fair and reasonable to the client and are fully disclosed and
transmitted in writing in a manner that can be reasonably understood
by the client;
(2) the client is advised in writing of the desirability of seeking and
is given a reasonable opportunity to seek the advice of independent
counse! on the transaction; and
(3) the client gives informed consent, in a writing signed by the
client, to the essential terms of the transaction and the lawyer's role
in the transaction, including whether the lawyer is representing the
client in the transaction.
The quoted text is that adopted by the ABA House of Delegates February 2002, and is
a modification of the rule prior to that date. Aside from certain clarifying require-
ments concerning client consent, the Committee believes the 2002 version of the rule
does not differ substantively from the prior version.

6. There is limited case law or opinion on a lawyer’s taking a security interest to
secure a fee under the Code of Professional Responsibility..

7. See, e.g., New York City Committee on Professional & Judicial Ethics Formal
Op. 1988-7 (July 14, 1988), which concluded that a mortgage on a client’s home to
secure a fee was a business transaction governed by DR 5-104(A), citing CHARLES W,
WOLFRAM, MODERN LEGAL EtHiCs § 8.11, at 482 (1986). Cf, New York State Bar
Ass’n Committee on Professional Ethics Op. 550 (Apr. 15, 1983) (lawyer may take a
mortgage but not a deed as security for payment of fees; the risk of the lawyer’s
putting pressure on the client with respect to price may bring the transaction within
DR 5-104(A) as a business transaction between the lawyer and the client). See also
Gersten v, Statewide Grievance Committee, Superior Court, No, 565949, 19 Conn. L.
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Accordingly, the client must be afforded the protections provided by Rule
1.8(a) in the structuring of a secured obligation.* The terms of the mortgage or
security agreement granting the security interest in property for the perfor-
mance of the obligation to pay fees must therefore be fair and reasonable.

The Committee recognizes that taking possession of client property to secure
payment of a fee can be regarded as a possessory security interest.” When a
lawyer takes possession of property, Model Rule 1.15(a) also charges the
lawyer with the duty of safekeeping of that property™ and requires the property
to be identified as client’s property and appropriately safeguarded. Comment
{1] to this rule begins with the statement that “[a] lawyer should hold property
of others with the care required of a professional fiduciary.” The Committee is
of the opinion that Rule 1.15 is not meant to establish a fiduciary duty of a
lawyer who is a secured party beyond the rule’s stated mandate to keep sepa-

Rptr. 554, 1997 WL 339123 *2 (Conn. Super. Ct. June 10, 1997); Weiss v. Statewide
Grievance Committee, 227 Conn. 802, 813-15, 633 A.2d 282, 288-89 (Conn., 1993),
applying 1.8(a) to acquisition of an equity interest in client property for a fee and ref-
erencing prior Code applications.

8. Comment b to RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 126
(2000) (hereinafier “RESTATEMENT”) sums this up well:

Rationale: A lawyer’s legal skill and training together with the relation-

ship of trust that arises between client and lawyer, create the possibility of

overreaching when a lawyer enters into a business transaction with a

client. Furthermore, a lawyer who engages in a business transaction with

a client is in a position to arrange the form of the transaction or give legal

advice to protect the lawyer’s interests rather than advancing the client’s

interests. Proving fraud or actual overreaching might be difficult. Hence,

the law does not require such a showing on the part of a client.
See also WOLFRAM, supra note 7. We note that some opinions and discussions of this
subject consider the application of Rule 1.7 and whether the obtaining of a contractual
security interest for fees is a conflict of the lawyer’s own interests with those of the
client. Although it is possible that the lawyer’s conduct in enforcing a security interest
may deserve scrutiny for such a conflict, in our view Rule 1.8(a) exclusively addresses
the obtaining of a security interest.

9. The principles underlying Rule 1.8(a) do not apply to a lawyer’s taking a cash
retainer to secure payment of fees. That subject is more appropriately considered
under Rule 1.5. However, until the fee is camned, a cash retainer is property of the
client, and Rule 1.15 will apply.

10. Rule 1.15(a) states:

(a) A lawyer shall hold property of clients or third persons that is in the
lawyer’s possession in connection with a representation separate from the
-lawyer’s own property. Funds shall be kept in a separate account main-
tained in the state where the lawyer’s office is situated, or elsewhere with
the consent of the client or third person. Other property shall be identified
as such and appropriately safeguarded. Complete records of such account
funds and other property shall be kept by the lawyer and shall be pre-
served for a period of [five years] after termination of the representation.
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rate, identify, safeguard, and account for property in possession of the lawyer-
secured party. Rights and duties of a secured party are prescribed adequately by
other applicable law, including well-developed commercial law."

Security Interest in Property That Is the Subject of the Representatmn in
Litigation

We next address under what circumstances, if any, a lawyer may take a
security interest in client property when the property is the subject of litiga-
tion in which the lawyer represents the client. Model Rule 1.8(i)">—formerly
Rule 1.8(j}—prohibits a lawyer from acquiring a proprietary interest in the
subject matter of litigation, although it permits the lawyer to acquire a lien
“authorized” by law to secure the lawyer’s fees or expenses. By use of the
word “authorized” in place of the word “granted” under former Rule 1.8(j),
Rule 1.8(i) is intended to permit any legally recognized lien to secure fees to
be acquired in property that is the subject of litigation. Comment [16] to the
Rule provides: “. . . [L]iens . . . authorized by law . . . may include liens grant-
ed by statute, liens originating in common law and Lens acquired by contract
with the client.” (Emphasis added). Sources of authorization also may include
court rules and orders of a court, subject to applicable law.

The revision of this rule resolves previous uncertainty in applying former
Rule 1.8(j) evidenced by conflicting lines of court decisions, state and local
bar opinions, and commentary.” We conclude that former Rule 1.8(j) should

11, See, e.g., U.C.C. § 9-207 (2001) (Rights and Duties When Collateral Is in
Secured Party’s Possession); § 9-208 (Request for Statement of Account or List of
Collateral); and § 9-611 (Notification before Disposition of Collateral). In addition to
secured transactions law such as the Uniform Commercial Code, applicable law
includes the considerable body of law generally referred to as lender liability law as
well as general corporate law that considers obligations of persons exercising control
of property and entities to protect a secured position.

12. Rule 1.8(i) states:

(i) A lawyer shall not acquire a proprietary interest in the cause of action
or subject matter of litigation the lawyer is conducting for a client, except
that the lawyer may:
(1) acquire a lien authorized by law to secure to secure the lawyer’s
fee or expenses; and
(2) contract with a client for a reasonable contingent fee in a civil case,
The Committee notes that the rule pertaining to acquiring interest in the subject of liti-
gation formerly was designated as Rule 1.8(j). All precedent state and local bar opin-
ions and court decisions under the Model Rules as of the date of this opinion refer to
Rule 1.8(j), and to Comment [7] under the former Model Rule.

13, One line of case decisions and opinions under former Rule 1.8(j) (or under DR
5-103(A) of the former Model Code, which was substantially identical in text), con-
cludes that a contractual lien on the subject matter of litigation granted by the client to
secure the lawyer’s fees either (1) is not a “proprietary” interest in the subject of litiga~
tion, or (2) satisfies the condition of the former rule that the lien be “granted by law.”
Skarecky & Horenstein v. 3605 North 36th Street Co, 825 P.2d 949, 952 (Ariz. Ct.
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not be applied to prohibit acquisition of an otherwise legally and ethically
obtained lien and that Rule 1.8(i) expressly permits such a lien to be acquired.

As indicated by Comment [16], it is the intent of Rule 1.8(1) to permit a
contractual lien in the subject of litigation to be acquired independently of
Rule 1.8(a), as long as acquiring such a lien is not inconsistent with an applica-
ble statute or rule.' Rule 1.8(a) should not be regarded as a rule that is incon-
sistent with Rule 1.8(i) and we conclude that it does not apply to the acquisi-
tion by contract of a security interest in the subject of litigation for fees.*

Realization of the Benefit of the Security Interest

The Model Rules provide some specific guidance about how the lawyer
must treat the collateral or his secured interest. Further guidance appears in

App. 1991); Twachtman v. Hastings, No. CV-95-57307, 20 Conn. L. Rptr. 145, 1997
WL 433878 (Conn. Super. Ct. 1997), aff"d, 52 Conn. App. 661, 727 A.2d 791 (Conn.
App. Ct. 1999), cert. denied, 249 Conn. 930, 733 A.2d 851 (Conn. 1999); In re May, 96
Idaho 858, 861, 538 P.2d 787, 790 n.2 (Idaho 1975) (dictum); Iowa Committee on Prof,
Ethics and Conduct v. McCullough, 468 N.W.2d 458, 461 (Iowa 1991); Burk v.
Burzynski, 672 P.2d 419, 423-24 (Wyo. 1983); Connecticut Bar Ass’n Informal Ops.
87-3 (June 18, 1987), 96-11 (Apr. 26, 1996), and 97-4 (Mar. 4, 1997); Georgia Formal
Advisory Op. 86-7(86-R10) (Dec. 17, 1987); North Carolina State Bar Ass’n RPC 186
(Apr. 14, 1995), originally published as RPC 186 (Revised); Oklahoma Bar Ass’n Adv.
Op. 297 (May 16, 1980); Cleveland Bar Ass’n Professional Ethics Committee Op. 151
(May 11, 1983). A contrary line of cases and opinions finds that the taking of a securi-
ty interest in property that is related to or the subject of litigation is a “proprietary”
interest and, because the lien has been granted by contract or consent, is not “granted
by law.” Lee v. Gadasa Corp., 714 So. 2d 610, 612 (Fla. Dist. Ct. App. 1998); People
v. Franco, 698 P.2d 230, 231-32 (Colo. 1985); compare North Carolina State Bar Ass’n
RPC 187 (Oct. 21, 1994) (Propriety Interest in Domestic Client’s Suppport Payments)
with North Carolina State Bar Ass’n RPC 186 (July 21, 1994) (Security Interest in Real
Property Which is Subject of Domestic Litigation); Maine Professional Ethics
Commission of the Bd. of Overseers of the Bar Ops. 97 (May 3, 1989) and 117 (June 7,
1991); Massachusetts Bar Ass’n Op. 91-1; South Carolina Bar Op. 96-25 (Dec. 1996);
Philadelphia Bar Ass’n Professional Guidance Committee Op. 98-18 (Dec. 1998);
North Dakota Bar Ass’n Ethics Committee Op. 00-08 (Oct. 4, 2000).

14. Comment [16] states: “The law of each jurisdiction determines which liens are
authorized by law.” The subject of lawyer’s liens is addressed in RESTATEMENT § 43,
of which subsection (2) deals with “charging liens” created by contract between the
lawyer and a client on the client’s property involved in the representation.

15. The Colorado Bar Association Ethics Committee concluded that the filing of a
lien to secure on property that was the subject of litigation pursuant to a Colorado
statute authorizing charging liens did not require compliance with Rule 1.8(a) because
it was not a business transaction with the client. Colorado Bar Ass’n Ethics
Committee Formal Op. 110 (Jan. 10, 2002), addendum Mar. 16, 2002, printed in THE
CoLORADO LAWYER, May 2002 (citing Utah State Bar Ethics Advisory Opinion
Committee Op. 01-01 (Jan 26, 2001) in accord, but noting Pennsylvania Bar Ass’n
Committee on Legal Ethics and Professional Responsibility Op. 94-35 (May 12, 1994)
to the contrary in the context of enforcing the lien acquired).
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court decisions and state and local bar opinions.'"* As demonstrated by cases
such as People v. Franco" and Vander Weert v. Vander Weert," a lawyer
must not seek to establish a right greater or superior to the client’s interest in
the security property. For example, a lawyer may not claim an interest in the
whole of the property when the client is entitled only to half. Nor may a
lawyer take a lien to secure a fee solely as a device to thwart the legitimate
rights of third persons to the client’s property.”

In realizing upon security (by enforcement means in conformity with
applicable law), a lawyer may receive no more than a reasonable fee, plus the
costs incurred by the lawyer in maintaining the security property and enforc-
ing the security interest, and legally permissible interest. Under applicable
state law, a secured party may be entitled to retain the collateral if the debtor
does not redeem the property from the secured party by paying the amount of
the debt or the bid price on foreclosure. It is the view of the Committee, how-

ever, that unless the property has been transferred voluntarily to the lawyer in

satisfaction of the fee,” a lawyer may not retain the value of the collateral
exceeding the reasonable fee plus the reasonable costs of preserving and real-
izing on the security. The excess value should be considered as property of
the client in possession of the lawyer under Rule 1.15.%

Conclusion

A lawyer may acquire a security interest in client’s property to secure a
fee. A security interest may secure a fee meeting the requirements of Rule
1.5. Acquisition of such a security interest must meet the requirements of
Rule 1.8(a) or Rule 1.8(i). Under the Model Rules, a security interest may be
acquired in the subject matter of the representation, including litigation,
before, during, or following the representation.

16. See particularly those cases and opinions cited in note 13, supra.

17. 698 P.2d at 231-32,

18. 304 N. J. Super Ct. 339, 349, 700 A.2d 894, 899 (N.J. Super. Ct. App. Div. 1997).

19. In Opinion 87-13, the Vermont Bar Association stated that if a lawyer takes a
mortgage on g client’s property for the purpose of frustrating the efforts of judgment cred-
itors, apart from any purpose of collecting a fee or expenses, the action would be a viola-
tion of DR 7-101(B)(2) and DR 7-102(AX7). See also Model Rules 4.4 and 1.16(b).

20. In some jurisdictions, the enforcement of a lien may require compliance with Rule
1.8(a). See, e.g., Pennsylvania Bar Ass’n Formal Op. 94-35, supra note 15. In this
Committee’s view, enforcement in accordance with applicable law of the rights and reme-
dies provided for in the security agreement or provided under applicable law does not
require further compliance with Rule 1.8(a). When the realization on the security requires
independent action on the client’s part at the time of realization, the considerations of Rule
1.8(a) may well be applicable, and the action regarded as a business transaction.

21. The subject of the lawyer’s obtaining property for a fee is treated generally in
ABA Comm. on Ethics and Professional Responsibility Formal Op. 00418 (July 7,
2000) (Acquiring Ownership in a Client in Connection with Performing Legal
Services), which specifically examines the issues presented in obtaining and exercis-
ing an ownership interest in a client’s business.
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